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CA-IR-452 

Ref: HELCO WP-545. Pages 13 through 21. 

HELCO WP-545, Pages 13 through 21, is Power Purchase Agreement and Interconnection 
Agreement with Encogen Hawaii, L.P. 

a. Please provide all the pages to this agreemenl including all amendments, attachments and 
exhibits. 

b. Please provide the definitions and values used to determine the energy charge as shown on 
HELCO WP-545, Page 17 for the following: 

1. Facility Price; 
2. GDPIPD Current; 
3. GDPIP Base; and 

4. Fuel Component Base, 

HELCO Response: 

a. See Attachment 1 to this response for a copy ofthe Power Purchase Agreement and 

Interconnection Agreement with Encogen Hawaii, L.P. Attachment 1 is voluminous and is 

available for inspection at HECO's Regulatory Affairs Division office, Suite 1301, Central 

Pacific Plaza, 220 South King Street, Honolulu, Hawaii. Please contact Dean Matsuura at 

543-4622 to make arrangements to inspect the requested information. Also attached are the 

following: 

• Attachment 2 for Amendment No. 1 to the Power Purchase Agreement, dated January 

14,1999; 

• Attachment 3 for the Power Purchase Agreemenl Novation between Encogen Hawaii, 

L.P., Hamakua Energy Partners, L.P., and HELCO dated November 8, 1999; 

• Atiachmenl A for the Consent and Agreement Conceming Certain Assets of Jones 

^ ^ Capital, LLC, by and among Black River Energy, LLC, Hamakua Energy Partners, LP, 

and HELCO effective on May 26, 2004; 
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Attachment 5 for the Consent and Agreement Conceming Certain Assets of TPS 

Hamakua, Inc. and TPS Hawaii, Inc., by and among BR Landing, LLC, Black River 

Energy. LLC, Hamakua Energy Partners, L.P., and HELCO effective July 15.2004; 

Attachment 6 for the Irrevocable Standby Letter of Credit Number SB002748, issued on 

July 15, 2005, by RBC Centura at the request and for the account of Black River Energy, 

LLC, to HELCO, the beneficiary; 

Attachment 7 for the Irrevocable Standby Letter of Credit Number SB003149, issued on 

June 30, 2005, by RBC Centura at the request and for the account of Black River 

Energy, LLC, to HELCO, the beneficiary; 

Attachment 8 for the Irrevocable Standby Letter of Credit Number SB003150, issued on 

June 30, 2005, by RBC Centura at the request and for the account of Black River 

Energy, LLC, to HELCO, the beneficiary; 

Attachment 9 for the Amendment to Consent and Agreement Conceming Certain Assets 

of Jones Capital, LLC, by and among Black River Energy, LLC, Hamakua Energy 

Partners, LP, and HELCO dated May 26, 2006; 

Attachment 10 for the Amendment to Guarantee Agreement Between Black River 

Energy, LLC, and HELCO dated May 26, 2006; 

• Attachment 11 for the Amendment to Consent and Agreemenl Conceming Certain 

Assets of TPS Hamakua, Inc., and TPS Hawaii, Inc., by and among BR Landing, LLC, 

Black River Energy, LLC, Hamakua Energy Partners, LP, and HELCO dated May 26, 

2006; 

• Attachment 12 for the Amendment to Guarantee Agreement Between Black River 

Energy, LLC and HELCO dated May 26, 2006; 

• 
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• Attachment 13 for the Amendment to Irrevocable Standby Letter of Credit Number 

SB003149;and 

• Attachment 14 for the Amendment to Irrevocable Standby Letter of Credit Number 

SB003150. 

b. 1. The Facility Price is HELCO's tolal cost of delivered No. 2 fuel oil at Keahole, including 

all ocean and land transportation charges, demand charges, storage charges, and taxes. 

Refer to page 17 of HELCO-WP-545 for a full definition of FaciHty Price and refer to 

HELCO-402 and confidential HELCO-WP-402 pages 1 and 3 for Keahole fuel oil price. 

2. The GDPIPD is used to adjust certain reference year dollar amounts to current year 

values. The GDPIPD Curreni is adjusted on January 1 using the previous year's Third 

Quarter Final GDPIPD value. For the Test Year, the Third Quarter Final 2005 GDPIPD 

Current is 112.527. 

3. The GDPIPD Base is adjusted on January 1 using the previous year's Third Quarter 

Reference Year 1994 GDPIPD value. For the Test Year, the Third Quarter Final 1994 

GDPIPD Base is 90.530. 

4. The Fuel Component Base is defined on pages 18 to 20 of HELCO-WP-545. The 

production simulation model calculates the full fuel component, which includes the fuel 

component base al the various rates and t)'pes of dispatch and load, using Keahole Fuel price 

and fuel base price, and adjusted for 2% discoimt. 
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BEFORE THB PUBLIC UTILITIES COMMISSION 

OF THB STATB OP HAWAII 

In the Matter of the Application of 

HAWAII ELECTRIC LIGHT COMPANY, INC. 

For A^iroval of Powar Purchase 
Agreement and Interconneetlon 
Agreement with Encogen Hawaii, L.P., 
and for Declaratory Order 

DOCKBT NO. 

APPLICATION 

TO THB RONORABLB PUBLIC UTILITIES COMMISSION 
OF THB STATB OF HAWAII: 

The Application of Hawaii Electric Light Company, Inc 

("HELCO") shows unto this Honorcible Commission as follows: 

I. INTRODUCTION 

1. Requested Approval Order 

HELCO respectfully requests that the Commission: 

(a) approve the Power Purchase Agreement dated October 22, 1997 

("PPA"), by and between HELCO and Encogen Hawaii, L.P. 

("Encogen"), a copy of which is attached hereto as Exhibit "A", 

pursuant to which HELCO intends to purchase electrical energy 

and firm capacity from Encogen from a 60 megawatt ("MW") (net^) 

The PPA generally refers to capacity amounts at the 
metering point (i.e., to the "net" capacity). Thus, the 
capacity amounts referred to in this Application are net 
capacities unless otherwise stated. The 60 MW (net) 
translates to approximately 62 MW (gross). 
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dual-train combined cycle ("DTCC") qualifying cogeneration 

facility located near Haina, Hawaii (the "Facility"); 

(b) authorize HELCO to include the purchased energy costs (and 

related revenue taxes that HELCO incurs under the PPA) in 

HELCO's Energy Cost Adjustment Clause ("ECAC"); (c) find that 

the purchased power costs to be incurred by HELCO as a result of 

the PPA are reasonable; (d) approve the inclusion of the power 

purchase costs Incurred by HELCO in its revenue requirements for 

ratemaking purposes and for the purpose of determining the 

reasonableness of HELCO's rates'during the term of the PPA; 

(e) find that the buyout and deferral clauses of the PPA are 

reasonable; (f) find that the purchased power arrangements under 

the PPA, pursuant to which HELCO purchases energy and firm 

capacity from Encogen, are prudent and in the public interest; 

(g) approve the Interconnection Agreement dated October 22, 1997 

("Interconnection Agreement") by and between HELCO and Encogen, 

a copy of which is attached hereto as Exhibit "B"; and (h) issue 

a declaratory ruling determining that Encogen will not be deemed 

to be a "public utility" within the meaning of §269-1, Hawaii 

Revised Statutes (H.R.S.) in the event that Encogen's combined 

cycle cogeneration facility loses its qualifying facility status 

due to simple cycle operation requested by HELCO. 

2. Encogen's Facilitv Will Provide Needed Capacity 

a. Pursuant to the PPA, Encogen will design, 

construct, own, operate and maintain an approximately 60 MW 

(net) cogeneration facility. The status of the Facility is 

addressed in Part V, infra. 
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b. There is no question regarding HELCO's need 

for additional capacity, which has been recognized by the 

Commission in a number of doclcets. Moreover, the assumptions 

underlying the calculation of avoided costs for the Facility, 

including the assumption as to the HELCO generating units that 

the Facility could defer or displace, were fixed by the 

CoTOmiesion in Docket No. 94-0079. Further, the 62 MW (gross) to 

be provided by the Facility are Included in the 20-year Resource 

Plan identified in HELCO's 1997 Annual Evaluation Report with 

respect to' its Integrated Resource Plan. See Part VI, infra. 

c. The Facility will be constructed in two 

phases. The in-service dates for the two phases are scheduled 

to follow (by 8 months for Phase 1, and 12 months for Phase 2, 

subject to extension for force majeure) the receipt of a final 

Commission decision and order ("D&O") approving the PPA, 

although an appeal of the D&O would further extend the time 

Encogen would have in which to begin construction. The PPA 

provisions affecting the timing of the Facility attempt to take 

into account the realities of proceeding with a project-financed 

purchased power project. Although there is some possibility 

that the installation of the Facility may be delayed beyond 

1999, HELCO should be able to maintain an adequate generation 

margin given its progress in installing its own linits. See Part 

VII, iajUa. 

3. The PPA Prices Are Less Than Avoided Costs 

a. HELCO's payments to Encogen for energy and 

firm capacity will consist of an Energy Charge and a Capacity 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 6 OF 261 

Charge. The Energy Charge includes a fuel component, based upon 

the Facility's guaranteed heat rate efficiency curves and 

HELCO's Keahole fuel costs, and a variable operations and 

maintenance ("O&M") component, consisting of a variable 

component per Icwh and an overhaul component per combustion 

turbine ("CT") operating hour, escalated based on changes in the 

Gross Domestic Product Implicit Price Deflator ("GDPIPD"). An 

across-the-board discount of 2* is applicable as compensation 

for the energy component of avoided transmission line losses. 

The Capacity Charge consists of a firm capacity component and a 

fixed O&M component. The capacity component after completion of 

the combined cycle facility will be equal to the Facility's Firm 

Capacity (determined pursuant to acceptance tests), minus 2 MW 

(as compensation for the capacity component of avoided 

transmission losses), times the capacity rate. The capacity 

rate is subject to reduction if the Facility is unable to 

provide at least 54 MW of firm capacity. See Part X, infra, 

b. Based on the assumptions underlying the 

calculation of avoided costs for the Facility, which were 

examined in Docket No. 94-0079, the PPA costs are estimated to 

be approximately $56,000 (on a discounted present value basis) 

lower than HELCO's avoided costs. The calculation of avoided 

costs reflects the guidance provided by the Commission in Docket 

NO. 94-0079, ae well as in Docket No. 7956. As approved by 

order No. 1574S, issued August 7, 1997 in Docket No. 94-0079 

("Order 15745"), avoided costs have been determined in 

accordance with the Settlement Agreement ("Settlement 
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Agreement") dated J^ne 2, 1997 between HELCO and EDO. As part 

of the negotiated settlement, the parties agreed that there 

would be no price adjustment provision in the PPA to account for 

Selective Catalytic Reduction ("SCR"), but that as part of the 

request for approval of the PPA, HELCO would include the 

possible future impact on avoided costs if and when SCR were 

determined to be Best Available Control Technology ("BACT") for 

the Keahole DTCC facility by the Hawaii Department of Health 

("DOH"). Based on the preliminary SCR cost estimates available 

in March 1996, avoided costs (on a dpv basis) would increase by 

about $17.5 million, or 4.3%, if HELCO were required to 

Implement SCR, gee Part XI, infra. 

c. Encogen intends to operate its cogeneration 

facility as a qualifying facility ("QF"). Se£ Part III, infra. 

Since Federal law and this Commission's avoided cost rules 

require that HELCO purchase energy and capacity from a QF at a 

price equal to HELCO's avoided costs, power purchase costs at or 

below HELCO's avoided costs are, as a matter of law, just and 

reasonable. 

4. The PPA Terms and Conditions Are Reasonable 

The PPA contains extensive provisions, negotiated at 

arms length over an extended period of time (see Part XVII, 

infral. regarding (i) Encogen's provision of Firm Capacity to 

HELCO, Part VIII, (ii) Encogen's obligation to meet in-service 

date deadlines. Part VII, (ill) HELCO's rights to dispatch the 

energy and capacity from the Facility, Part IX, (iv) design and 

performance standards for the Facility, including performance 
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warranties and liquidated damages for failures to meet the 

warranted performance. Part XII, as well as (v) other contract 

terms and conditions, including guarantees provided by Encogen's 

affiliates. Part XIII. The price, terms and conditions of the 

PPA take into account the guidance provided by the Commission in 

Docket No, 94-0079. 

5. The Interconnection Agreement Is Reasonable 

The Interconnection Agreement is consistent with 

the Commission's avoided costs rules and the D&Os issued by the 

Commission in Docket No. 94-0079. Encogen ia required to pay 

for the costs incurred to directly interconnect the Facility 

into HELCO's transmission system, and HELCO is responsible for 

the modifications to its transmission system in order to ensure 

interconnected operations with Encogen on a reliable basis (and 

Encogen is responsible only for that portion of the transmission 

system modification costs that equals the costs of 

reconductoring the existing Honokaa-Waimea line). See part XIV, 

infra. 

6. Encogen Would Not Be a Public Utilitv 

Subject to design and permitting constraints, HELCO 

generally has the complete right to dispatch the Facility to 

meet HELCO's system requirements. However, dispatch of the 

Facility in simple cycle operation for an extended period (which 

might be required if the steam turbine were unavailable for an 

extended period) could cause the Facility to lose its QF status. 

In order to eliminate any uncertainty as to the impact on 

Encogen under such circumstances, HELCO requests that the 
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Commission issue a declaratory ruling determining that Encogen 

would not be a "public utility" under such circumstances, since 

it would sell all of the power from the Facility to HELCO, and 

Encogen does not intend to dedicate its facilities to public 

use. Such a ruling would be consistent with prior Commission 

rulings. 

II. HBLCO 

1. HELCO, whose principal office is located at 

1200 Kilauea Avenue, Hilo, Hawaii 96720, is a corporation duly 

organized under laws of the Republic of Hawaii on or about 

December 5, 1S94, and is now existing under and by virtue of the 

laws of the State of Hawaii. 

2. HELCO is an operating public utility engaged in 

the production, purchase, trcuismission, distribution, and sale 

of electricity on the Island of Hawaii. 

III. PWgpgPW 

1. Encogen Hawaii. L. P. 

a. Encogen is a Hawaii limited partnership, 

registered to do business in Hawaii. 

b. Encogen's general partners are (a) Enserch 

Development Corporation Hawaii, Inc., a Texas corporation 

registered to do business in Hawaii, which is a wholly-owned, 

special-purpose subsidiary of Enserch Development Corporation 

("EDC"), a Texas corporation headquartered in Dallas, Texas, and 

(b) Jones Hamakua, Inc., a Hawaii corporation, which is a 

wholly-owned, special-purpose subsidiary of Jones Capital 
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Corporation ("Jones Capital"), a Delaware corporation 

headquartered in Charlotte, N.C, 

c. Encogen's limited partners are EDC and Jones 

Hawaii Power, Inc., a Hawaii corporation, which is a 

wholly-owned subsidiary of Jones Capital, 

2, ESC 

a. EDC is a wholly-owned subsidiary of Enserch 

Corporation ("Enserch"), a Texas corporation headquartered in 

Dallas, Texas. According to its Form 10-K for the year ended 

December 31, 1996 ("1996 10-K"), filed with the U.S. Securities 

and Exchange Commission, Enserch Corporation ("Enserch") is an 

integrated company focused on natural gas, and is the successor 

to a company organized in 1909 for the purpose of providing 

natural-gas service to North Texas. Enserch's operations 

include (i) natural gas and oil exploration and production, 

(ii) natural gas pipeline, processing and marketing, 

(iii) natural gas distribution, and (iv) developing, flneuicing 

and operating electric-power generating plants and cogeneration 

facilities, and developing gas distribution systems in Mexico 

and South America (through EDC and other subsidiaries). 

b. On August 5, 1997, pursuant to an Amended 

and Restated Agreement and Plan of Merger dated April 13, 1996, 

Enserch and Texas Utilities Compamy ("TUC"), a Texas 

Corporation, were merged into a newly created holding company, 

whose name was changed to Texas Utilities Company. 

c. TDC was organized in 1945 and is a public 

utility holding company owning two public utility companies 

8 
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including (1) Texas Utilities Electric Company, an electric 

utility operating in the North Central, Eastern and Western 

parts of Texas, and (ii) Southwestern Electric Service Company, 

an electric utility operating in the Eastern and Central parts 

of Texas, which together provide utility service to 

approximately 2.4 million customers. 

d. According to the 1996 10-K, EDC develops 

business opportunities,primarily in the areas of independent 

power. Including cogeneration. EDC has completed the 

development of three cogeneration plants, including (1) a 255 MW 

plant in Sweetwater, Texas, that began operation in 1989, (11) a 

62 MW natural gas-fired cogeneration facility in Buffalo, N.Y. 

that was completed in 1992, and (iii) a 160 MW plant in 

Bellingham, Washington, that begeui commercial operation in 1993. 

At the end of 1996, EDC, through its wholly owned subsidiary 

Enserch Intemational Ltd., had two Intemational projects (in 

which it owned a partial interest) in the construction and 

drilling phase, including (i) a 36 MW coal-fired cogeneration 

facility in Zhejiang Province in China, and (11) a 300-400 MW 

geothermal power plant in Java, Indonesia (in which EDC 

subsequently sold its Interests). 

3. T̂pngg Cf>pit;aA CoypgratAqn 

a. Jones Capital is the project development amd 

investment arm of, and is a wholly owned subsidiary of, J.A. 

Jones, Inc., a Delaware corporation also headquartered in 

Charlotte, N.C. J.A. Jones, Inc. is owned by Philipp Holzmann 

USA, Inc., which in tum is owned by Philipp Holzmann AG, a 
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major intemational construction company headquartered in 

Frankfurt, Germany. 

b. Jones Capital has been lead developer or co-

developer on a variety of power, infrastructure and special-

purpose projects. Jones Capital successfully completed the 

development of two cogeneration projects. Including (i) a 50 MW 

coal-fired cogeneration plant on t:he Port Drum Army base near 

Watertown, N.Y., which began operation in 1989, and (ii) a 

150 MW natural gas-fired facility in Milford, Massachusetts, 

that was completed in 1991. In addition, Jones Capital has 

developed and owns three special-purpose projects, including 

(1) a 2.5 million ton/year lignite mining operation near 

Mansfield, Louisiana, (ii) a 53,000 square-foot data processing 

facility for the U.S. Bureau of the Census located in Charlotte, 

N.C, and (iii) a 283,000 square-foot air cargo handling 

facility at Washington D.C.'s Dulles Airport. 

c. J. A. Jones, Inc. is a 107-year old 

construction Organization with expertise in power, industrial, 

process, heavy, civil and commercial construction projects. 

Over the past five years, J. A. Jones, Inc. has been the 

contractor on more than 70 energy projects, representing more 

than 4,000 MW of energy-generating facilities. 

4. Qualifying Facilitv 

a. As stated in the preamble to the PPA, 

Encogen intends to operate its facility as a Qualifying Facility 

("QF") as defined in the Public Utility Regulatory Policies Act 

of 1978, as amended ("PURPA"), the rules of the Federal Energy 

10 
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Regulatory Commission ("FERC"), as codified in Part 292, Title 

18 of the Code of Federal Regulations, and in the Commission's 

Standards for Small Power Production and Cogeneration in the 

State of Hawaii, as codified in Chapter 74, Title 6 of the 

Hawaii Administrative Rules ("H.A.R.") (the Commission's 

"avoided cost rules"). 

b. A Notice of Self Certification of Qualifying 

Facility ("FERC Notice") was filed with FERC for the facility on 

March 21, 1994. At that time, the name of the applicant was 

Enserch Development Corporation Hamakua, Inc. An updated FERC 

Notice was filed by Encogen on December 1, 1997. A copy of the 

updated FERC Notice is attached hereto as Exhibit "C". 

c. According to the updated FERC Notice, the 

Facility will sequentially produce electric energy for sale to 

HELCO and process heat for sale to Acquatic Culture and Design 

("Acquatlc") for commercial use in ite aquaculture facility, and 

for sale to Hamakua Macadamia Nut Co. Inc. for use in drying 

macadamia nuts. The updated FERC Notice provides that 

approximately 700 gallons per minute of water will be pumped 

from wells at 65**, heated to approximately 90* by the process 

steam/circulating water from the Facility (using approximately 

8.8 MMBtu/hr of thermal energy output), and then pumped to the 

aquaculture facility for use in raising fish. Approximately 9.0 

MMBtu/hr of thermal energy output from the Facility in the form 

of heated air will be directed to the adjacent macadamia nut 

facility for use in the nut dryers. 

11 
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d. Under the PPA, Encogen is required to 

provide HELCO with a copy of the Thermal Energy Sales Contract 

("redacted to delete any confidential or proprietary 

information"), or a certificate to the effect that such contract 

will provide for, at a minimum, useful, thermal energy sales 

under normal operating conditions that are adequate to maintain 

the Facility as a QF. Encogen is not permitted to modify the 

Thermal Energy Sales Contract in a manner that would materially 

adversely impact its ability to perform its obligations under 

the PPA. PPA §23.11, 2.3A(2)(i). 

e. With respect to the maintenance of its QF 

status, Encogen must use its reasonable best efforts to be in 

compliance with the criteria for QFs following the Phase 2 

In-Service Date, except to the extent HELCO requests that the 

Facility operate in a manner that would jeopardize its QF status 

(e.g*I in extended sinple cycle operation). Loss of QF status 

will not affect the PPA prices or the parties' obligations under 

the PPA. However, if Encogen is able to deliver additional 

capacity to HELCO as a result of ite loss of QF status, HELCO 

has the option to purchase the additional capacity at a discount 

of 25% from the PPA capacity rates. In addition, if Encogen is 

able to realize cost savings resulting from a reduction or 

elimination of thermal energy deliveries as a result of its loss 

of QF status, Encogen must provide HELCO with a rebate of 50% of 

the savings realized by Encogen. PPA §3.2L. 

12 
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IV. CORRESPONDENCE AND COMMUNICATIONS 

1. Correspondence and communications in regard to 

this Application should be addressed to: 

Warren H.W. Lee 
President 
Hawaii Electric Light Company, Inc. 
P. 0. Box 1027 
Hilo, Hawaii 96721-1027 

2. Copies of such correspondence and communications 

should be sent to: 

Edward Y. Hirata 
Vice President, Regulatory Affairs 
Hawaiian Electric Company, Inc. 
P. 0. Box 2750 
Honolulu, Hawaii 96840 

and 

Thomas W. Williams, Jr., Esq. 
Peter Y. Kilcuta, Esq. 
Goodsill Anderson Quinn & Stifel 
Alii Place, Suite 1800 
1099 Alakea Street 
Honolulu, Hawaii 96813 

V. ENCOGEN FACILITY 

1. sacilitx 

a. Pursuant to the PPA, Encogen will design, 

construct, own, operate, and maintain an approximately 60 MW 

(net) cogeneration facility (the "Facility") to produce 

electricity and thermal energy. The Facility employs two 

combustion turbines, two heat recovery steam generators, and a 

steam turbine in combined cycle mode. PPA §2.1, Att. D. 

b. According to Encogen, Encogen and its 

potential engineer/constructor are in active discussions with 

equipment suppliers. Encogen has indicated that no problems are 

anticipated. 

13 
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2. S i t e 

a. The site for the Facility will be located at 

Haina, Hawaii. PPA §2.1C. The location and Facility layout are 

more particularly described in Attachment F to the PPA. 

b. Enserch Development Corporation Hamakua, 

Inc., a Texas corporation and an affiliate of Encogen, purchased 

the Facility site and other property on July 30, 1997. 

c. Encogen's Special Use Permit for 

construction and operation of a cogeneration plant on 

agricultural district land issued by the County of Hawaii 

Planning Commission was final on August 24, 1997. Building 

permits will be applied for when design is complete and 

construction is imminent. 

3. Fuel 

a. As proposed by Encogen, the combustion 

turbine generators will be fired primarily on naphtha, with 

0.05% sulfur diesel fuel being burned during startup. Under its 

draft Prevention of Significant Deterioration ("PSD")/Covered 

Source Permit ("air permit"), Encogen also may use 0,05% sulfur 

diesel fuel or gasoline as alternate fuels. Under the PPA, 

Encogen is responsible for acquiring, transporting and storing 

adequate supplies of fuel used in the operation of the Facility. 

b. Encogen has indicated to HELCO that Encogen 

has negotiated a long-term fuel supply agreement, which allows 

it to purchase up to 4,500,000 MMBtu of fuels meeting a defined 

quality standard each year during the term of the agreement. 

Encogen provides the supplier with weekly nominations for 

14 
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delivery of such volumes of fuels as Encogen requires to operate 

the cogeneration plant. The fuels are made availaible for 

delivery by supplier to Encogen under the agreement at the 

supplier's dedicated storage facilities in Hilo, Hawaii. 

Supplier is responsible for all transportation (ocean or land) 

required to deliver the fuels to supplier's storage facility. 

Encogen ie responsible for transportation of the fuels from 

supplier's storage facility to the cogeneration plant. 

Encogen's transportation of fuels will be accomplished by tank 

truck over existing roads. 

4. Operations and Maintenance Contractor 

EDC has indicated that Encogen plans to contract with 

Lone Star Energy, a division of Enserch, for operations and 

maintenance services. Immediately prior to its merger with TUC 

(and as a condition of the merger agreement), Enserch sputn off 

to its shareholders, in a tcuc free distribution, the stock in 

Lone Star Energy Plant Operations, Inc. ("LSEPO"), along with 

its Interest in Enserch Exploration, Inc. LSEPO operated and 

maintained the three cogeneration facilities that EDC developed 

in the U.S. EDC maintains that the organization, management and 

quality of Î one Star Energy remain the same as they were before 

the spinoff of LSEPO, but that Lone Star Energy's experience 

base has expanded now that it is part of the Texas Utilities 

Company organization, which has over 20,000 MW of plants in 

operation. 
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5. Waste Handling and Emissions 

a. Encogen is responsible for the handling and 

proper disposal of any waste products produced by the Facility 

and for the control and consequences of any emissions produced 

as a result of operation of the Facility. PPA §§3.2(G), (H). 

b. DOH issued a draft air permit and held a 

hearing for public comment on May 8, 1997. DOH transmitted the 

comments to Encogen for response. Encogen met with the DOH for 

the purpose of delivering and discussing the responses to the 

comments on October 24, 1997, DOH is currently preparing its 

responses for presentation to the EPA, as well as drafting the 

final permit. According to its draft air permit, the Facility 

will include a combustor water injection system, which will be 

operated in simple cycle and combined cycle modes, and a SCR 

system (with ammonia injection), which will be operated in 

combined cycle mode. 

6, Community Benefits 

According to Encogen, the operation and maintenance of 

the project will provide 20 to 25 permanent jobs at the plant. 

Additionally, goods and services will be purchased locally. The 

thermal users are expected to generate 20 to 30 employment 

opportunities initially, which number may rise significantiy as 

operations grow and additional tenants move on site. During the 

construction phase, ss mainy as 100 to 200 workers may be 

employed at the peak of construction. 
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VI. NEED FOR CAPACITY 

1- CappcAty y^gd 

a. There is no question regarding HELCO's need 

for additional capacity. As stated by the Commission in Docket 

No. 7956, "HELCO's critical need for additional capacity to meet 

its load requirements is unquestioned, and clearly, the primary 

consideration is to have the next generation unit on-line as 

quickly as possible." Order No. 14502 (January 24, 1996), 

Docket No. 7956, at 4; flfifi Decision and Order No. 15053 

(October 4, 1996), Docket No. 94-0079, at 31. 

b. HELCO's need for additional generating 

capacity has been identified in a number of dockets. In Docket 

No. 7048, the Commission recognized HELCO's need for additional 

capacity in the 1994-1995 timeframe. Decision and Order 

No. 13050 (January 21, 1994), Docket No. 7048. In Docket 

No. 7623, the Commission recognized the need for additional 

generation in the 1996-1997 timeframe. Decision and Order 

No. 14284 (September 22, 1995), Docket No. 7623. In addition, 

in Docket No. 7259, the Commission approved HELCO's supply-side 

resource plan, which included 56 MW (net) of generating capacity 

to be added by the end of 1997, with additional generation to be 

added in subsequent years. Decision and Order No. 14708 

(May 29, 1996), Docket No. 7259. 

c. As has been indicated in the generation 

expansion plans filed by HELCO in (1) the dockets arising out of 

its request for approval to commit fuinds for the Keahole 

generation additions, (ii) the dockets commenced at the request 
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of qualifying facilities seeking to enter into power purchase 

agreements with HELCO, (iii) HELCO's Integrated Resource 

Planning ("IRP") proceeding, and (iv) the contingency planning 

docket initiated by the Commission, HELCO will require the need 

for additional generation in the 1999 timeframe, even if a 

dual-train combined cycle unit is completed at either Keahole or 

at Hamakua. The generation resource addition and retirement 

plans ("generation resource plans") used in the calculation of 

avoided costs for the Encogen Facility, include the addition of 

CTs in 1999 and 2001 following the completion of the Encogen 

Facility. HELCO's biennial Electric Utility System Cost Data 

filing (July 1, 1996) also shows the addition of CTs in 1999 and 

2001 after the completion of a DTCC facility. See also HELCO's 

Adequacy of Supply (January 31, 1997), Att. 3. 

2. Avoided Cost Resource Plans 

The assumptions underlying the calculation of avoided 

costs for the Facility were fixed by the Commission pursuant to 

Order No. 15187, issued November 25, 1996 in Docket No. 94-0079 

("Order No. 15187"). In accordance with that Order, the 

calculation of avoided costs was based on assumptions and 

calculations as of the date of D&O 15053, except to the extent 

necessary to comply with D&O 15053. Order 15187 at 3-4. 

Pursuant to the guidance provided by the Commission in 

Order 14502, one of the assumptions underlying the avoided cost 
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calculation was the assumption that the Encogen Facility would 

be able to displace the Keahole DTCC facility planned by HELCO,2 

3. JRP Plan 

a. The 62 MW (gross) to be provided by the 

Encogen Facility have now been included in the 20-year Resource 

Plan identified in HELCO's 1997 Annual Evaluation Report filed 

June 30, 1997 in Docket No. 7259 with respect to HELCO's 

Integrated Resource Plan (1994-2013) ("IRP Plan"). A copy of 

the 20-year Resource Plan is attached hereto as Exhibit "D" . 

1997 Annual Evaluation Report, Figure 1.3.1-2. The estimated 

peak loads shown in the 20-year Resource Plan, as reduced to 

reflect the estimated inpact of demand-side management programs, 

reflect the lower peaks in HELCO's Janueiry 31, 1996 long-term 

and January 17, 1997 short-term load forecasts, which do not 

alter the near-term need for a large increment of new capacity. 

b. As stated in the 1997 Annual Evaluation 

Report, HELCO intends to continue with the installation of the 

first two phases of its DTCC facility, including CT-4, a 20 MW 

CT, and CT-5, a second 20 MW CT. However, HELCO's plans for the 

installation of CT-4 and CT-5 are beyond the scope of this 

application. See, e.g.. Order 15745. 

Pursuant to the guidance provided in Decision and Order 
No. 14030, issued July 31, 1995 in Docket No. 7956 
("D&O 14030"), the calculation of avoided costs for the 
Encogen Facility done in August 1995 had assumed that 
Encogen could defer the Keahole DTCC Facility. 
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V I I . TIMING OF CAPACITY A D D I T I O N 

1. Phased Ins ta l la t ion 

The Facility will be constructed in two phases. 

Phase 1 is intended to be placed in commercial operation prior 

to Phase 2 and will consist of a single CT. Phase 2 will 

consist of two CTs, and the steam turbine ("ST") and related 

equipment to complete the DTCC facility. PPA §2.1A. The 

capacity to be provided during Phase 1 is anticipated to be 

22 MW, while the capacity anticipated to be provided during 

Phase 2 is 60 MW (net). 

2. itn-ServAffg Pste Peadlingp 

The PPA establishes deadlines for the installation of 

Phase 1 and Phase 2 ("In-Service Date Deadlines"), which 

generally are tied to the "PUC Approval Date", as defined in 

PPA §2.2F. PPA §3.2A(3). The Phase 1 In-Service Date Deadline 

is 14 months after the PPA execution date (which was October 22, 

1997) or 8 months after the PUC Approval Date, whichever is 

later, and the Phase 2 In-Service Date Deadline is 18 months 

after the PPA execution date or 12 months after the PUC Approval 

Date, whichever is later, unless either deadline is extended as 

a result of Force Majeure. 

3. Force Majeure 

The definition of Force Majeure is set forth in 

PPA §15.1. Force Majeure includes delays in the issuance of 

Encogen's permits, including the air permit, except to the 

extent such delays are the result of Encogen's fault or 

negligence. The In-Service Date Deadlines are extended on a 
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day-for-day basis until the end of a Force Majeure event, but an 

In-service Date Deadline may not be extended for more than 

9 months in the case of a single event or 12 months in the case 

of more than one event. PPA §15.3. 

4. PUC Approval Date 

a. If the Commission does not issue a decision 

and order approving this application ("PUC i^proval Order") 

within 12 months of the date of its svÛ mission (the "PUC 

Submittal Date"), subject to the exceptions for partial or 

conditional approval of the PPA In PPA §52.2D, 2.2E, either 

HELCO or Encogen may declare the PPA to be null and void. PPA 

§2.2B. 

b. If the PUC Approval Order is not made 

subject to a motion for reconsideration or an appeal, the PUC 

Approval Date is 30 days after the issuance date of the Order. 

c. If the PUC Approval Order becomes subject to 

a motion for reconsideration, and the motion is denied or the 

order is affirmed after reconsideration, and the order is not 

made subject to an appeal, the PUC Approval Date will be the 

issuance date of the order denying reconsideration of or 

affirming the PUC Approval Order. 

d. If the PUC Approval Order (or an order 

denying reconsideration of the order or affirming approval of 

the order after reconsideration) becomes siibject to an appeal, 

then the PUC Approval Date will be the earlier of (i) the date 

upon which it becomes a Non-Appealable PUC Approval Order (i.e., 

an order that is not subject to appeal or is not subject to 
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further appeal after being affirmed), or (ii) the date 24 months 

following the PUC Submittal Date. PPA §2.2F(4). If a 

Non-Appealable PUC Approval Order is not obtained within 

24 months from the PUC Submittal Date, Encogen may declare the 

PPA to be null and void. If Encogen does not elect to terminate 

within such 24 months period, the PPA continues in effect. 

PPA §2.2C. If the PUC Approval Order is subsequently vacated or 

reversed upon appeal, then the provisions of PPA §§2.2G{3) and 

2.3G(4) are applicable. 

e. In general, the PUC Approval Date will 

depend on when the Commission approves this application, and 

whether the approval order is made subject to a motion for 

reconsideration or an appeal. In any event, the PUC Approval 

Date cannot be any later than 24 months following the PUC 

Submittal Date. 

5. L9te chayqgg 

If the Facility does not achieve either the Phase 1 or 

Phase 2 In-Service Date Deadline within 3 months after the 

deadline, as extended for Force Majeure, then Encogen is 

obligated to pay the late charges specified in PPA §2.4B. The 

late charge amount increases if either the Phase 1 or Phase 2 

In-Service Date Deadline is missed by more than 9 months. The 

late charges will terminate after 15 months, unless HELCO 

notifies Encogen that HELCO will refrain from exercising its 

termination rights under PPA §7.2 for a stated period (not to 

exceed 6 months without Encogen's consent), based on HELCO's 
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reasonable estimate of the time required to achieve the Phase 1 

or Phase 2 In-Service Date. 

6. Termination 

HBLCO may declare an event of default pursuant to PPA 

§7.1A(1), which would trigger its right to terminate the PPA 

pursuant to PPA §7.2, if Encogen does not achieve the Phase 1 or 

Phase 2 In-Service Date within 15 months after the respective 

In-Service Date Deadline, or does not achieve the Phase 2 

In-Service Date within 36 months after the PUC Approval Date or 

54 months after the PUC Submittal Date. PPA S7.1A(1). 

7. Mi?.gBtpnes 

The PPA establishes a limited number of Milestone 

Events, as identified in Attachment B to the PPA, which are to 

be met within 3 months of the identified Milestone Dates prior 

to achieving the In-Service Dates. The consequences for failure 

to achieve the milestones are addressed in PPA §2.4A (right to 

declare event of default), and PPA §2.4C (provisions for 

expedited arbitration of disputes under PPA S2.4A}. 

8. Permits and Licensea 

Encogen is responsible for the acquisition of all 

permits and licenses required for the construction and operation 

of the Facility. If Encogen does not obtain all permits 

necessary for construction of the Facility within 8 months of 

the PUC Approval Date, Encogen has the right to terminate the 

PPA. PPA §3.2A(4). Encogen must provide HELCO a certificate 

that Encogen has obtained all then-required permits and licenses 

on or before (i) the date on which the closing of long-term, 
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non-recourse construction and term financing of the Facility 

occurs (the "Closing Date"), (ii) the Phase 1 In-Service Date, 

and (iii) the Phase 2 In-Service Date. PPA S§2.3A(2), (3) (iii) , 

(4). 

9. ;F'acilitv Financing 

a. Encogen may terminate the PPA if it does not 

obtain a firm commitment for non-recourse project financing on 

commercially reasonable terms and conditions within 8 months 

from the PPA execution date. PPA §2.7. HELCO has the option, 

upon Encogen's request, to participate in negotiations with 

potential financing parties to modify terms of the PPA as needed 

to acquire financing on satisfactory terms and conditions (in 

which case Milestone Dates and In-Service Date Deadlines would 

be extended on a day-for-day basis during such negotiations). 

Any termination under PPA §2.7 must occur, if at all, within the 

later of (i) 9 months after the PPA execution date, (ii) 45 days 

after the PUC Order Date (or 60 days after such date if the PUC 

Order amends any material provision of the PPA) , or (iii) the 

earlier of 60 days after the date of filing of a motion for 

reconsideration of, or an appeal from, the Pl3C Order, or 10 days 

after the motion or appeal is resolved. 

b. In response to inquiries regarding the 

financing, timing and commitments for the financing of the 

Encogen Facility, EDC has indicated that "EDC and Jones Capital, 

on behalf of their subsidiaries that will own the project 

('sponsors'), plan to finance the project using a combination of 

construction and permanent loans from banks or institutional 
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investors and sponsor provided equity." Letter from Jody 

Allione to Tom Joaquin dated March 27, 1997, a copy of which is 

attached hereto as Exhibit "E" (attachments omitted) . 

c. Jones Capital confirmed "the commitment of 

Jones Capital Corporation and of our parent company, J.A. Jones, 

Inc., in the development and operation of the project" by letter 

from William Gamett, President, to Thomas Joaquin dated May 12, 

1997, a copy of which is attached hereto as Exhibit "F". 

d. EDC, by letter from Allem V. Smith, Senior 

Vice President, to Tom Joaquin dated May 13, 1997, indicated 

that "I am confident, based on our discussions with various 

financial sources, that many financial institutions will not 

only stand ready, but will con^ete intensely to provide 

financing for this project once they are presented with a 

complete set of acceptable contracts, permits, and regulatory 

approvals." A copy of the letter is attached as Exhibit "G". 

10. pegeryflJl RAqht 

a. Subject to a number of conditions and 

restrictions, HELCO may defer the Phase 1 or Phase 2 In-Service 

Dates by up to 18 months (if it so elects prior to the PUC 

Approval Date) or may request a deferral of the In-Service Dates 

for up to 12 months (if it so elects after the PUC Approval Date 

but prior to the Phase I In-Service Date), beyond the then 

expected In-Service Date Deadlines, but only if such deferral 

does not have a material adverse effect on Encogen's ability to 

develop and finance the Facility on such basis, as reasonably 

demonstrated by Encogen. In demonstrating material adverse 
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effect, Encogen may consider factors such'as its abilit:y to 

obtain or maintain any permit, to meet a Milestone Date or In-

Service Date, or to utilize special purpose revenue bonds. 

Encogen is required (at HELCO's cost) to use reasonable good 

faith efforts to mitigate or eliminate the cause of the material 

adverse effect, which may include re-applying for or obtaining 

modifications to permits or financing arrangements, provided 

that Encogen will not be required to do so if it can demonstrate 

that the Facility would be subjected to material delays, 

interferences, or increased costs not bome by HELCO. If HELCO 

requests a deferral after the PUC Approval Date, HELCO must work 

with Encogen and other parties interested in the Facility (such 

as financing parties and suppliers of goods and services) to 

obtain the consent of all such parties to the deferral under 

satisfactory terms and conditions. PPA §3.3C, 

b. If the Facility is deferred, deadlines and 

applicable time periods in the PPA and Guarantees are tolled for 

the deferral period plus a reasonable time (not less than 90 

days) for Encogen to cease and to restart its efforts. In the 

event of a deferral, Encogen is required to take such steps as 

it reasonably deems necessary to meet the deferred In-Service 

Date(s), including obtaining or renewing applicable permits, 

contracts, rights or properties, and must act to minimize 

certain out-of-pocket costs resulting from the deferral. 

c. HELCO must bear all "Deferral Costs" 

incurred by Encogen, plus a monthly deferral fee ranging from 

$50,000 to $150,000, depending on when HELCO exercises the right 
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to defer. Deferral costs would include any additional costs 

resulting from deferral with regard to the acquisition, 

development and construction of the Facility and the 

Intercormection Facilities and the financing thereof, including 

all amounts paid or payable with regard to the construction 

contract. Site preparation, interconnect and start-up costs, 

materials and equipment, fuel inventory, insurance, taxes, 

project development fees and expenses, construction management 

expenses and fees, fees or penalties, charges, costs or expenses 

under all Project Documents, all Encogen debt for fineuicing the 

Facility and the Interconnection Facilities (including 

principal, interest, fees, premiiuns, defeasance costs and 

penalties relating thereto), equity funds, if any, invested in 

the Project (including fees, premiums, premiums and penalties 

relating thereto), fees and expenses incurred in arranging 

financing for the Facility and attorneys' fees and 

disbursements, but excluding fees to Guarantor(s) for providing 

the Guarantee(s) except to the extent such fees would normally 

be payeible in an arms' length transaction [i.e., "Project Costs 

Incurred" as defined in PPA §3.3B(1)], 

11- Buyout Right 

a. Prior to the Phase 1 In-Service Date, HELCO 

may elect to buyout the PPA if it reasonably determines that it 

no longer needs the additional capacity to be provided by the 

Facility, Encogen must thereupon cease construction activities 

and act to salvage the value of emy goods purchased or contracts 
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signed with regard to the project, and must otherwise act to 

mitigate the losses from such buyout. PPA §3.3B(1). 

b. The buyout price is the sum of certain 

Project Costs Incurred by Encogen, as identified in 

Subpart VII.10 above (less net salvage proceeds), plus a buyout 

payment amount ranging from $5,000,000 to $10,000,000, depending 

on when the buyout election is made. PPA §3.3B(1). 

c. Upon HELCO's request, Encogen must take all 

actions necessary to convey to HELCO all of Encogen's right, 

title, and interest in the Facility and the Interconnection 

Facilities and in any unsalvageable materials, equipment, design 

materials or supplies relating thereto, cuid to assign to HELCO 

the "Project Documents" (such as the steam sales, construction 

and fuel supply contracts, and other relevant contracts, but not 

including the financing documents). PPA S3.3B(2), 

12. TimAng 

a. EDC has made substantial progress in its 

efforts to obtain the permits and approvals necessary.for it to 

install generation at Hamakua. There still remains some 

uncertainty as to the timing of its Facility due to the timing 

of (i) its final, non-appealable air permit (a draft permit has 

been issued), (ii) approval of the PPA, and (iii) its financing 

commitment (which could be impacted by appeals of its air permit 

or of Commission approval of the PPA) . 

b. Commission approval of the PPA will be 

required in order for Encogen to arrange long-term project 

financing of the Facility. EDC (and its equity partner, Jones 
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Capital) have funded the initial development of the Facility 

(including the negotiation of a PPA with HELCO, the acquisition 

of the site, the preliminary engineering for the Facility and 

the interconnection requirements, and submission and processing 

of the air and land use permit applications). However, EDC and 

Jones Capital intend to finance the construction of the facility 

on a project finance basis. Generally, project lenders require 

that a PPA be approved and other essential project contracts and 

permits be in place before releasing funds for the purchase of 

ecfuipment, and the construction a proj ect-financed Facility. 

Thus, the in-service dates for the Facility are scheduled to 

follow (by a montha for Phase 1, and 12 months for Phase 2, 

subject to extension for force majeure) the receipt of a final 

Commission D&O approving the PPA. Also, an appeal of the D&O 

(such as by a competitor) would further extend the time before 

Encogen would have to begin construction. 

c. The PPA provisions affecting the timing of 

the Encogen Facility take into account the realities of 

proceeding with a project-financed purchased power project. 

Although there is some possibility that the installation of the 

Facility may be delayed beyond 1999, other steps being taken by 

HELCO, including the installation of CT-4 and CT-5, should help 

HELCO maintain its load service capability margin even if there 

is some delay. 

VIII. FIRM CAPACITY 

1. Committed Capacity 

The amount of capacity that Encogen anticipates making 

available to HELCO (i.e,, the "Committed Capacity") is 22 MW 
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during the Phase 1 Period, and 60 MW (net) dur ing the Phase 2 

Period. 

2. Firm Capacity 

The "Firm Capacity" that is actually to be made 

available to HELCO dispatch, and for which HELCO will be 

required to pay pursuant to PPA §5.IB, is the amount of capacity 

that Encogen declares for the Facility in accordance with 

PPA §3,2C(22) after the conduct of the Initial Acceptance Tests 

for Phases 1 and 2 and any subsequent Capacity Tests. See algS 

PPA §3,2D(3) (firm capacity guaranty). 

3. Capacity Tests 

The capacity charge payments under PPA §5.IB do not 

begin until the facility has completed the acceptance tests 

conducted in accordance with Attachment L to the PPA. 

PPA §§5.1B(2), 3.2(C)(22). If Encogen and HELCO are satisfied 

with the Initial Acceptance Test, the Firm Capacity is to be 

designated by Encogen up to the minimum average capacity level 

that the Facility is able to sustain over a 15 minute, interval 

in which the facility is being dispatched at a maximum capacity, 

but may not be aet at a level in excess of the Committed 

Capacity without HELCO's consent. Att. L, ll.B(3); see 

PPA Art. XVIII, PPA Art. I (definition of "Firm Capacity"). The 

Facility can pass the Initial Acceptance Test by providing at 

least 57 MW of Firm Capacity, If the Facility achieves a 

capacity level of between 42 MW and 57 MW, the Phase 2 

In-Service Date Deadline will be deemed to be met, but Encogen 

must use its reasonable best efforts to increase the Facility's 
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capacity level to the Committed Capacity during the next 

12 months (the "Corrective Period"). PPA S5.1B(3)(a). During 

the Corrective Period, the Capacity Rate otherwise specified by 

PPA §5.1B(1) will be reduced. PPA §5.1(B)(3)(b). The Facility 

must achieve a capacity level of at least 48 MW at the 

conclusion of the Corrective Period. If the achieved capacity 

level is between 48 MW and 54 MW, then the Capacity Rate will be 

reduced by the "Corrective Amount" specified in PPA §5.1A(3) (c). 

If the Facility has not achieved a capacity level of at least 

46 MW after the Corrective Period, then HELCO is entitled to all 

rights and remedies provided under the PPA. 

4. Maintenance Coordination 

The PPA establishes provisions for the coordination of 

scheduled outages in PPA §3.2C(8). Pursuant to this section, 

the normal annual maintenance requirements for the Facility are 

identified as the equivalent of two weeks of full plant 60 MW 

outage. However, Encogen may not take tmits down for 

maintenance such that the capability of the Facility falls below 

30 MW at any given time, except with HELCO's prior approval 

(which cannot be unreasonably withheld). 

IZ. DISPATCHABLg KNgRaY AND CAPACITY 

1. Facility Dispatch 

a, Encogen must deliver to HELCO in accordance 

with HELCO Dispatch (as defined in the PPA) the entire Net 

Electric Energy Output (as defined in the PPA) associated with 

the Firm Capacity. PPA §3.2C(5). 
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b. Under the PPA, HELCO has the right to 

dispatch capacity and power delivered from the Facility as HELCO 

deems appropriate in its reasonable discretion, subject only to 

and consistent with Good Engineering and Operating Practices 

("GEOP")/ the dispatch constraints in PPA §3.2C, and the 

maintenance schedule determined in accordance with PPA §3.2C(8) . 

A refusal to comply with HELCO Dispatch will result in an 

unreported derating. PPA §3.3A(1). 

c. HELCO Dispatch is defined as HELCO's right, 

through supervisory equipment or otherwise, to direct or control 

both the capacity and the energy output of the Facility subject 

to the dispatch constraints in PPA S3.2C, which dispatch 

includes real power, reactive power, voltage, frequency, the 

number of Facility units on-line to meet an electrical output 

requirement, including the determination to cycle a unit or 

units off-line, require units to run in simple cycle mode when 

not able to operate in combined cycle mode, the distribution of 

electrical output among the Facility units on-line, the droop 

control setting on each on-line unit, the ramp rate setting of 

each on-line unit, and other characteristics of such energy 

output whose parameters are normally controlled or accounted for 

in a utility dispatching system. 

2. Cycling 

Within the limitations in the air permit regarding 

limits on starts or restarts^, the Facility generating units may 

The parties are required to cooperate in seeking to remove 
limitations in the air permit regarding starts and 
restarts. 
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be shut down and restarted as requested by HELCO. However, 

under normal (non-emergency) system conditions, neither heat 

recovery steam generator may be shut down and restarted more 

than an average of once per day during any calendar month. If 

HELCO shuts down and restarts either heat recovery steam 

generator more than 30 times during any calendar month, there is 

a payment rate specified for each restart. 

3. gAmple Cycle PperatApn 

HELCO may require that the Facility be run with one or 

two CTs in simple cycle operation, but is required to make 

Encogen whole with respect to certain out-of-pocket costs, and 

any reduction in the PPA payments or other adverse regulatory 

impact on Encogen's economic arrangements with HELCO as set 

forth in the PPA, if Encogen loses its QP status as a result of 

having to operate in simple cycle mode, and for any 

out-of-pocket costs, lost economic benefits and liabilities to 

third parties under the Thermal Energy Sales Contract resulting 

from simple cycle operations. PPA §3.2C(27). The provisions of 

PPA §3.2C(27) were negotiated at great length between the 

parties. HELCO deemed it necessary to retain the right to 

operate the facility in simple cycle mode primarily in the event 

that Encogen's ST is unavailable, particularly if it is 

unavailable for an extended period of time for a reason such a0 

a catastrophic equipment failure. 

33 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 36 OF 261 

4. Minimum Load Capability 

When on-line, the minimum load levels for the Facility 

are: (a) for 1 CT operating in simple cycle mode --5 MW; 

(b) for 1 CT operating in combined cycle mode - - 7 MW; (c) for 

2 CTs operating in simple cycle mode -- 10 MW; and (d) 2 CTs 

operating in combined cycle mode -- 16 MW. PPA §3.2C(9). 

X. ENERGY AND CAPACITY PRICING 

1. Energy and Capacity Prices 

HELCO's payments to Encogen for energy and firm 

capacity will consist of an Energy Charge and a Capacity Charge. 

PPA §5.1. 

2. Energy Charge 

a. The Energy Charge consists of a fuel 

component and a variable O&M component, less an across-the-board 

discount of 2%. 

b. The fuel component is based upon the 

Facility's guaranteed heat rate efficiency curves and HELCO's 

fuel costs (the total cost of delivered No. 2 fuel oil at 

Keahole, as reflected in HELCO's Monthly Fuel Oil Adjusted 

Factor Filing) adjusted against a fuel base price of 

$4.35324/MMBtu. PPA §5.1A. 

c. The variable O&M component consists of a 

variable component of .092*/)cwh and an overhaul component of 

$103,43 per CT operating hour (both in 1995 $), in each case 

escalated annually by the changes in the Gross Domestic Product 

Implicit Price Deflator ("GDPIPD"). PPA §5.1A. 
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d. A sample of the energy payment calculation 

is provided in "Attachment P" to the PPA. HELCO has no minimum 

energy purchase obligations under the PPA. 

3. Capacity Charge 

a. The Capacity Charge consists of a firm 

capacity component and a fixed O&M component, which are paid 

monthly for the full term of the PPA. Prior to the Phase 2 In-

Service Date, the monthly capacity charge will be determined by 

the following formula: Firm Capacity (KW) of Pliase 1 x Capacity 

Rate 4 Fixed O&M Component. On and after the Phase 2 In-Service 

Date, the monthly Capacity Charge is based on the following 

formula: [Facility's Firm Capacity (KW) - 2000 (KW)] x Capacity 

Rate + Fixed O&M Component. The Capacity Rate is $15.43 per 

kilowatt month ($185.16 per kilowatt year), unless it is reduced 

as stated below. The fixed O&M component ie $196,754.16 per 

month, adjusted for inflation based upon changes in the GPDIPD. 

PPA S5.1B. 

b. The Firm Capacity at the Facility will be 

determined in the Initial Acceptance Tests for Phase 1 and 

Phase 2 and any subsequent Capacity Tests, in accordance with 

the testing procedures set forth in "Attachment L" to the PPA, 

regardless of actual level of dispatch of the Facility. 

PPA §3,2C(22); PPA §5.1B(1). However, if at HELCO's request, 

the Facility provides additional capacity above the Firm 

Capacity, the Capacity Charge during such month shall be based 

on the higher level of capacity requested by HELCO and delivered 

to HELCO at the Metering Point. PPA S5.1B(l). 
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c. The Capacity Charge payments will begin when 

the Facility has completed the acceptance tests and Encogen has 

declared that the Facility has achieved the Phase 1 In-Service 

Date or Phase 2 In-Service Date, as the case may be. PPA 

S5.1B(2), 

d. If the Facility is unable to provide at 

least 57 MW of firm capacity during the Phase 2 acceptance 

tests, but is able to achieve a capacity level of between 42 MW 

and 57 MW, the Phase 2 In-Service Date Deadline will be deemed 

to be met, provided that, during the Corrective Period, Encogen 

uses its reasonable best efforts to increase the Facility's 

capacity to the committed capacity of 60 MW, as is addressed in 

Subpart VIII.3. PPA §5.1B(3)(a). 

e. During the Corrective Period, the Capacity 

Rate will be reduced by 1% for each 1% that such capacity level 

is below 90% of the committed capacity. PPA §5.1B(3J (b). 

f. If, at the end of the Corrective Period, the 

Facility has not achieved a firm capacity level of at least 

54 MW, the Committed Capacity will be reset to the Firm Capacity 

level achieved by the Facility during its most recent Capacity 

Test. Until the Facility's Firm Capacity is revised by a 

subsequent Capacity Test (which requires HELCO's prior consent), 

the Capacity Rate shall be reduced by a corrective amount: 

Corrective Amount (in $/KW/year) = 150-0.0025 x Firm Capacity 

(in KW). PPA §5.1B(3)(c). 

g. So long as the Facility has achieved at 

least 4 8 MW, the adjustments to the level of Committed Capacity 
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and Capacity Charge will be HELCO's sole and exclusive remedy 

for the Facility's failure to achieve the guaranteed capacity 

level. If the Facility has not achieved a capacity level of at 

least 48 MW after the Corrective Period, then HELCO is entitled 

to all rights and remedies provided under the PPA. 

PPA §5.1B(3)(c). 

h. Any payments due as compensation for an 

obligation excused by a Force Majeure event will also be excused 

for so long as the obligation is not performed due to Force 

Maj eure. 

4. Tflxeg and Fees 

a. HELCO will not be lieible for payment of 

Hawaii General Excise Tax ("HGBT") levied and assessed against 

Encogen. The rates and charges will not be adjusted by reason 

of any subsequent Increase or reduction of the KGET, except to 

the extent such tax applies to other generation units owned by 

HELCO. PPA S5.1C. 

b. HELCO will not be liable for payment of air 

pollutant emission fees imposed by the DOH or U.S. EPA on 

Encogen as a result of operating the Facility. PPA §5.10.; 

c. HELCO will not be liable for payment of nor 

reimbursement of any Encogen payment of any new or modified tax 

or fee imposed by any governmental body, except to the extent 

such tax applies to the generation units owned by HELCO. PPA 

§S.1E. 
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5. Metering 

HELCO will purchase and own meters suitable for 

measuring the integrated Net Electric Energy Output of the 

Facility in kW and kwh on a time of use basis and of reactive 

power flow in kilovar and kilovarhours. PPA §3.2E(1). HELCO 

will purchase, install and own the telecommunications, 

telemetering and remote control equipment at the Facility 

required in order to allow HELCO to dispatch the electrical 

energy from the Facility and for the transmission of metered 

data. Encogen will reimburse HELCO for its reasonable 

procurement and installation costs, up to $100,000, and its 

maintenance costs, in the form of an up front fixed payment of 

$82,000. PPA §3.2E(2). The PPA also governs meter testing and 

correction of errors. PPA §§3,2E(3), (4). 

6. Billing and Payment 

The timing of invoices and payments is governed by PPA 

. Art. VI. 

7. Audit Rights 

Audit rights under the PPA are limited to those 

necessary to verify the basis for claims for payments. 

PPA Art. X, 

XI. AVOIDED COSTS 

1. Comparison of Avoided Costs to Encogen Prices 

a. The avoided cost calculation and the 

comparison of HELCO's avoided costs to the cost of the PPA 

prices are summarized as follows: 
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Present Value at January 1997 

Avoided Capacity Cost $163,183,000* 
Avoided Fuel Cost 236,650,000 
Avoided Variable O&M Cost 20,204,000 

Total Avoided Cost $420,037,000 

PPA Capacity Cost $165,178,0005 
Fuel Charge 228,094,000 

Variable O&M Charge 26,709,000 

Total PPA Charge $419,981,000 

The avoided cost calculation, cuid the assumptions underlying 

the calculation, are attached hereto as Exhibit "H". 

b. Based on the assumptions underlying the 

calculation of avoided costs for the Encogen Facility, the PPA 

costs are estimated to be approximately $56,000 (on a 

discounted present value or "dpv" basis) lower than HELCO's 

avoided costs. 

c. As part of the Settlement Agreement, HELCO 

and EDC agreed that there would be no price adjustment 

provision in the PPA to account for SCR, but that as part of 

the request for approval of the PPA, HELCO would include the 

possible future impact on avoided costs if and when SCR were 

determined to be BACT for the Keahole DTCC facility by DOH. 

d. HELCO performed an avoided cost calculation 

in or about March 1996 estimating the impact of implementing 

SCR as BACT for its planned Keahole and future DTCC units. 

Implementation of SCR would impact capital, fixed O&M, and 

* $241.70/KW-yr levelized 

5 $244.66/KW-yr levelized 
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variable O&M costs. Based on the preliminary SCR cost 

estimates available at that time, avoided costs (on a dpv 

basis) would increase by about $17.5 million, or 4.3%, if HELCO 

were required to implement SCR. A final report on the pilot 

SCR test under the MECO/HELCO SCR demonstration program, 

prepared by Radian Intemational and dated February 19, 1997, 

was submitted to DOH and EPA. The SCR costs in the final 

report are higher than the estimates used in the March 1996 

calculations, so that the impact on the avoided cost 

calculation would now be even greater. 

e. The calculation of avoided costs reflects 

the guidance provided in D&O 15053, as clarified in 

Order 15187, as well as the earlier guidance provided in Docket 

No. 7956 (regarding Kawalhae Cogeneration Partners) in 

D&O 14030 and Order 14502. In accordance with Order 15187, the 

calculation is "based on the assumptions and calculations as of 

the date of Decision and Order No. 15053, except to the extent 

necessary to comply with the commission's order in Decision and 

Order No, 15053." Order 15187 at 3-4. 

2. Settlement Agreement 

In Order 15745, the Commission ordered that "Ci]n the 

review of the HELCO-EDC PPA, avoided costs will be determined 

in accordance with the Settlement Agreement." Order 15745 

at 8. The Settlement Agreement addressed avoided transmission 

capital costs, avoided line losses, and avoided costs related 

to SCR costs. See Exhibit "I" attached hereto. 
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3.. ESBEh 

Encogen intends to operate its cogeneration facility 

as a QF, and the Encogen Facility will meet the ownership and 

technical criteria applicable to a QF. The rules of FERC and 

of this Commission implementing PURPA require electric 

utilities such as HELCO to offer to purchase electric energy 

and capacity made available by QFs at a rate reflecting the 

costs that the purchasing utility can avoid as a result of 

obtaining energy and capacity from these sources (i.e., to 

offer to purchase at avoided costs). Since Federal law and 

this Commission's rules require that HELCO purchase energy and 

capacity from a QF at a price equal to HELCO's avoided costs, 

power purchase costs at or below HELCO's avoided costs are, as 

a matter of law, just and reasonable. As a corollary, HELCO is 

entitled to include amounts that it must pay pursuant to such a 

PPA in its revenue requirements for ratemaking purposes. 

XII. DESIGN AND PERFORMANCE STANDARDS 

1. FacAJ,ity PgflAqn 

In general, Encogen is responsible for the design of 

its Facility. However, it is required to provide HELCO with an 

opportunity to (a) review and comment on the design of the 

Facility, (b) to observe the construction of the Facility, and 

(c) to inspect the Facility following the completion of 

constmction. PPA §§3.2A{1) , (5), PPA§2.3A(1). 

2. Design Parameters 

In order to facilitate the integration of the Encogen 

Facility into HELCO's system, the PPA specifies (a) delivery 
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voltage standards, PPA §3.2C(1), (b) frequency standards, 

PPA §3.2C(2), (c) reactive KVAR standards, PPA §3.2C(3), (d) a 

minimum generator H constant, PPA §3.2C(4), (e) maximum 

start-up periods for warm and cold start-ups, PPA §3.2C(24), 

(f) CT ramp rates, PPA §3.2(C) (25), backed up by PPA provisions 

allowing HELCO to direct the Facility to demonstrate its 

ability to meet the maximum ramp rate, PPA §3.3A(2), (g) the 

(juick load pick up ("QLPU") for a three second period, 

PPA §3-20(26), and (h) other design and operating parameters 

specified in PPA §3.2C. 

3. Operations and Maintenance 

Encogen is required to operate the Facility in 

accordance with GEOP. PPA §3.2B(1). Encogen also is required 

to maintain certain operating records and maintenance records, 

which HELCO has the right to review, and HELCO may provide 

written recommendations for specific operation or maintenance 

action^ or for changes in the operation or maintenance program 

of the Facility. PPA §§3.2B(4), (5). The PPA also makes 

provision for periodic meetings between Encogen and HELCO 

representatives to discuss Facility operations and maintenance. 

PPA §3.2K. 

4. HELCO Inspection 

HELCO has specified rights in the PPA with respect to 

inspecting the Facility and Encogen's construction, operation 

and maintenance of the Facility. PPA §9.1. Under certain 

circumstances, HELCO can place a Site Representative to observe 

Facility operations for a period of up to 30 days. PPA §9.5. 
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5. Independent Engineering Assessment 

If HELCO has reasonable cause to believe that Encogen 

is failing to operate or maintain the Facility in accordance 

with GEOP, and that such failures likely are the result of 

failure to meet certain performance standards set forth in 

PPA §3.2C (and under other specified circiimstances) , which 

Encogen fails to remedy after HELCO has brought the practices 

to Encogen's attention, HELCO may require that the practices in 

question be assessed by a qualified professional engineering 

firm. PPA S3.3D(1). 

6. system Protection 

a. Encogen, must, at its own cost, install, 

operate and maintain intemai breakers, relays, switches, 

synchronizing equipment and other associated protective and 

control equipment necessary to maintain the standard of 

relieibility, quality and safety of electricity production 

suitable for parallel operation with HELCO's electrical system 

as required by GEOP. HELCO has the right to review and accept 

the design of all such equipment and protective relay settings. 

PPA §3.2A(6)(i). Encogen's responsibilities upon receipt of 

HELCO's comments are specified in PPA §3,2A(6)(ii). 

b. Encogen must operate the Facility with all 

applicable installed system protective equipment in service 

whenever the generator is connected to or is operated in 

parallel with HELCO's electrical system, except for normal 

testing purposes. PPA S3.2B(2). 
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c. Encogen must provide a manual disconnect 

device which provides a visible break to electrically separate 

the Facility from HELCO's electrical system. PPA §3.2B(3). 

d. Encogen must have the ability to trip and 

close its generator synchronizing breakers located at the 

Facility. PPA §3.2C(7), Att, A. 

e. Provisions with respect to the suspension 

or reduction of deliveries to address facility conditions that 

have a material adverse physical impact on HELCO's electrical 

system, or that present an immediate danger to personnel or 

equipment, are included in PPA Art. IV. 

7. Spare Parts 

Encogen has agreed to budget and maintain at least 

$500,000 (1998$) worth of spare parts for the Facility. 

PPA §3.2J. 

8. Performance Warranties and Guaranties 

a. The PPA contains the following performance 

warranties: (i) Equivalent Availability Factor ("EAF") of at 

least 90% (85% during the start-up period, and 89% during a 

major overhaul year), PPA §3.2D(1); (ii) Equivalent Forced 

Outage Rate ("EFOR") of less than 4% (8% during the start-up 

period), PPA §3.2D(2); (iii) quality of power standards 

relating to delivery voltage, frequency and reactive KVAR, 

PPA §3.2D(4); (iv) a limit of six unit trips per year (12 

during the start-up period), PPA §3.2D(5); and (v) after the 

first 12 months following the Phase 2 In-Service Date, the 

capability to produce and deliver the firm capacity level 
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established in accordance with the PPA, PPA §3.2D(3) (see 

Part VIII, supra). 

b. The performance warranties are intended to 

recognize the performance capabilities of the Facility. As an 

example, Encogen is held to performance warranties for EAF, 

EFOR, and unit trips from the Phase 1 In-Service Date (although 

such first-year standards are less stringent in recognition of 

the Facility's start-up period). 

c. The performance warranties constitute the 

exclusive warranties under the PPA and operate in lieu of all 

other warranties, whether oral or written. Encogen and HELCO 

disclaim any other warranty, expressed or implied, including 

without limitation, warranties of merchantability or fitness 

for a particular purpose. PPA §3.2D(6). 

9- Liquidated Damages 

a. If the Facility fails to achieve the 

guaranteed EAF on average for the current contract year and 

previous contract year (a continuous 24-month period), Encogen 

muat pay HELCO specified liquidated damages based on each 0.1% 

variance. If the EAP falls between 0% to 4.9% below guaranteed 

level, Encogen must pay $7,500 (1998 $) per 0.1%. If the EAF 

is 5% to 9.9% below the guaranteed level, Encogen must pay 

$10,000 (1998 $) per next 0.1% up to 10.0%. For each 0.1% that 

the EAF falls between 10% to 15% below the guaranteed EAF 

level, Encogen shall deposit $12,000 (1998 $) into the 

Maintenance Account described below. PPA § 8.1A. 
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b. If the Facility exceeds the guaranteed EFOR 

on average for the current contract year and the previous 

contract year (a continuous 24 month period), Encogen must pay 

specified liquidated damages. If the EFOR exceeds 0% to 4.9% 

of the guaranteed level, Encogen shall pay $3,000 (1998 $) per 

0.1%, and if the EFOR exceeds the guaranteed level by 5.0% to 

9.9%, Encogen shall pay $4,000 (1998 $) per next 0.1% up to 10% 

in total. For each 0,1% that the EFOR exceeds the guaranteed 

level by 10% or more, up to 15% above the guaranteed level, 

Encogen must deposit $5,000 (1998 $) into the Maintenance 

Account described below. PPA § 8.IB. 

c. If the Facility cannot ramp upwards or 

downwards at ramp rates specified in PPA §3.2C(25) in 

accordance with PPA §3.3A(2), then Encogen must pay liquidated 

damages according to a formula. PPA § 8.1C. Encogen's total 

liability for any ramp derating,will not exceed $5,000 a 

calendar week or $250,000 during any 12 months period. If 

Encogen's total liability for any ramp derating exceeds 

$150,000 during any calendar year, the excess will be deposited 

into the Maintenance Account described below. PPA S 3.3A(2). 

d. Encogen must also pay liquidated damages 

for excessive unit trips (over 12 per year until the end of the 

Phase 2 start-up and over 6 per year thereafter) at the 

following rates: (i) 1-3 unit trips - $5,000 per trip, 

(ii) 4-7 unit trips - $7,500 per next trip, and (iii) 8 or more 

unit trips - $10,000 per next trip. PPA § 8.ID. 
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e. Encogen is required to establish a 

Maintenance Account to hold the monies that Encogen is required 

to deposit as discussed above. The Maintenance Account is to 

be used to fund maintenance, modification or repairs to the 

Facility on an expedited basis to bring EAF or EFOR within 

guaranteed levels, to cure ramp derating problems or to 

otherwise enhance the Facility's performance standards. 

However, Encogen is not required to deposit any monies to the 

Maintenance Account to the extent the account would exceed 

$4,000,000 (1998 $). Encogen is entitled to withdraw all 

remaining amounts in the Maintenance Account (1) once EAF and 

EFOR levels are within guaranteed levels for two consecutive 

years and any derating problems are cured, or (ii) upon the 

termination of the PPA. PPA §8.3. 

XIIZ. OTHER CONTRACT TERMS AND CONDITIONS 

1. Term 

a. In general, the Term of the PPA commences 

upon the Execution Date and, unless extended, terminates on the 

30th anniversary of the Phase 2 In-Service Date. 

b. A 30-year term was provided to be 

consistent with the guidance provided in Decision and Order 

No. 14030 issued July 31, 1995 in Docket No. 7956. As a 

condition precedent to HELCO's obligation to purchasing power, 

Encogen must provide HELCO with either the available design 

materials listed in Attachment O or other evidence reasonably 

demonstrating that the Facility, if constructed, operated and 

maintained pursuant to the design materials and in accordance 
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with GEOP, can be reasonably expected to have a useful life at 

least equal to the Term. PPA S2.3A(1). 

c. If a Force Majeure event occurs after the 

Phase 2 In-Service Date, the Term will be extended on a 

day-for-day basis for the duration of the event. PPA §15.6. 

d. HELCO has the first opportunity to 

negotiate with Encogen to purchase power from the Facility for 

periods beyond the Term. PPA §2.6A, The Term will be 

automatically extended on a month-to month basis if the parties 

are engaged in good faith negotiations for the continued 

purchase of power or for the purchase of the Facility pursuant 

to PPA Art, XIX. PPA §2.6B. 

2. Events of Default and Termination 

The PPA contains several specific events of default, 

which if not cured or in the process of being cured by the 

defaulting party within specified periods, may give rise to 

termination of the PPA or the pursuit of other remedies by the 

non-defaulting party. With respect to both parties, the 

enumerated events of default include: (i) failure to make 

timely payments when due; (ii) failure to comply with an 

applicable arbitrator's decision; (iii) bankruptcy (whether 

filed voluntarily or involuntarily); and (iv) failure to 

perform a material obligation under the PPA not otherwise 

identified as a specific event of default. The PPA includes 

several additional specific Encogen events of default, 

including failure to meet In-Service Date Deadlines and failure 

to meet performance standards. PPA Art. VII. 

46 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 51 OF 261 

3. Insurance 

Encogen is required to acquire and maintain certain 

minimum insurance coverages (subject to reasoncdsle deductions 

or self-insured retentions), which Encogen and/or its Financing 

Parties reasonably determine, after consultation with HELCO, to 

be necessary during construction and operation of the 

Facilities, as long as such coverage is available to Encogen on 

commercially reasonable terms, including coverage for 

(a) worker's compensation and employers' liability, (b) general 

liability, (c) automobile liability, (d) builders all risk, 

(e) all risk property/comprehensive boiler and machinery, 

(f) business interruption, (g) project liability errors and 

omissions, and (h) ocean transit. HELCO is to be an additional 

insured under certain of the coverages. PPA Art. XIII, Att. J, 

§§2,3A(2) (ii), (3) (i). 

4. Indemnity 

Provisions with respect to Encogen's indemnification 

of HELCO and HELCO's indemnification of Encogen are addressed 

in PPA Art. XI. 

5. Consequential Damages 

The PPA provides that neither Encogen nor HELCO will 

be liable to the other party for any consequential, incidental, 

punitive or exemplary damages. PPA Art. XII. 

6. Dispute Resolution 

The general procedures for resolving disputes under 

the PPA, including provisions for good faith negotiations and 

arbitration, are set forth in PPA Art. XIV. There are 

49 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 52 OF 261 

provisions for expedited a rb i t ra t ion of cer ta in issues ar is ing 

out of Encogen's fa i lure to achieve Milestone Events. 

PPA § 2 . 4 A , C. 

7. HELCO Electric Service 

The PPA does not provide for electric services by 

HELCO to Encogen. Any such services would be provided in 

accordance with HELCO's Schedule J Tariff. PPA Art. XVI. 

8. Assignment 

Generally, the PPA is not assignable by Encogen 

without the prior written consent of HELCO, which cannot be 

unreasonably withheld. However, Encogen may assign the 

agreement, without the consent of HELCO, as required by the 

Financing Parties or otherwise in connection with Financing 

Documents, and to an affiliate, a wholly-owned subsidiary or a 

successor of Encogen. PPA §XVII. 

9. g^ie pf FgcAlit:y 

Under certain conditions, HELCO has a right of first 

refusal with respect to the purchase of the Facility should 

Encogen desire to dispose of its interest in the Facility. 

PPA Art. XIX. 

10. Security 

a. The PPA provides for a guarantor to be 

financially responsibly for all of Encogen's payment 

obligations under the PPA, up to the guaranteed amount, for 

penalties, liquidated damages, payments due HELCO under the 

Interconnection Agreement, and reimbursement of certain HELCO 

administrative costs. To secure its obligations to HELCO under 
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the PPA, Encogen has provided the corporate guarantees of 

Enserch and Jones Capital (each 50% responsible for the 

following amounts) in the amount of (i) $200,000 from 

Commission approval through financial closing, (ii) $1,000,000 

between financial closing and the Phase 2 In-Service Date), and 

(iii) $3,000,000 from Phase 2 In-Service Date to the end of the 

term. Copies of the executed guarantees are attached hereto as 

Exhibits "J" and "K". Encogen has the option to substitute a 

standby letter of credit or performance bond for the 

guarantees. PPA §21.1, 21.2, Att. T. 

b. To secure the performance of Encogen's 

payment obligations under the PPA, Encogen must execute and 

deliver a Security Agreement and Mortgage at the closing of its 

financing. The agreements, which are to contain terms and 

conditions reasonably satisfactory to Encogen's Financing 

Parties and to HELCO, are subordinated (pursuant to a 

Subordination Agreement) to the mortgage euid security 

agreements provided by Encogen to its Financing Parties. 

PPA Art. I (definitions of "Mortgage" and "Security 

Agreement"); PPA §3.IE. 

c. To the extent permitted by its Financing 

Parties, Encogen must grant to HELCO a subordinated security 

interest in any escrow or reserve accounts established in 

connection with financing for the Facility. PPA Art. XX. 
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XIV. INTERCONNECTION 

1. Interconnection Facilities 

a. Pursuant to H.A.R. §6-74-26, Encogen is 

required to pay for the costs incurred to directly interconnect 

Encogen's Facility into HELCO's transmission system-. 

b. Under the Interconnection Agreement, 

Encogen i e responsible, at its cost, for the design, 

engineering, and construction of the following Interconnection 

Facilities: 

(i) a 69 kV Switching Station, configured 

to operate initially with 6 breakers (and to accommodate 9 

breakers) arranged in a breaker-and-a-half scheme; 

(ii) two 69 kV transmission lines, 

approximately one mile in length, between the switching station 

and the Hamakua-Honokaa and Hamakua-Puukapu 69 kV transmission 

lines; and 

(iii) six 6$ kV circuit breakers, and 

associated equipment. Interconnection Agreement i|2(a). 

Schedule 1 

c. Upon completion, the Interconnection 

Facilities will be transferred to HELCO. HBLCO will be 

responsible for expenses, costs and taxes in connection with 

the transfer of such facilities to HELCO. Once the Facility 

has ceased operations, HELCO will be obligated to pay Encogen a 

Residual Payment Amount (except under certain default 

circumstances) based upon the greater of the depreciated book 
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value or salvage value of the facilities at such time. 

Interconnection Agreement ̂ 7. 

d. After the trsinsfer of the Interconnection 

Facilities, HELCO will own, operate and maintain such 

facilities. Encogen will reimburse HELCO for all reasonable 

and routine operation and maintenance expenses for such 

facilities to the extent they are used for the Encogen 

Facility. Interconnection Agreement 15. 

2. Transmission System Modifications 

a. As determined in D&O 15053, certain 

modifications are required to HELCO's transmission system in 

order to ensure interconnected operations with Encogen on a 

reliable basis under both normal and emergency conditions. 

D&O 15053 at 13. The Commission determined that HELCO should 

implement its preferred interconnection option, which includes: 

(1) adding a new 69 kV transmission line 

from the Encogen switching station to HELCO's existing Keamuku 

Switching Station (a distance of approximately 28 miles); 

(ii) reconductoring or rebuilding the 

existing KeamuJcu-Puuwaawaa-Keahole 69 kV transmission line; and 

(iii) adding 12 MVAR of capacitors in West 

Hawaii to provide voltage support. See D&O 15053 at 10, 13. 

b. Pursuant to D&O 15053, Encogen is 

responsible only for that portion of the transmission system 

modification costs that equals the costs of reconductoring the 

existing Honokaa-Waimea line (which EDC suggested as an 
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altemative to the transmission system modifications proposed 

by HELCO). D&O 15053 at 22. 

c. In accordance with Order 15187, Encogen is 

not responsible for the cost of replacing those poles that 

would require replacement because of their deteriorated 

condition. Interconnection Agreement ^10(d); Order 15187 

at 5-6, 

d. The parties accepted the Commission's 

recommendation that they obtain a qualified, independent 

engineering opinion with respect to the reconductoring cost. 

Interconnection Agreement HlO; see Order 15187 at 6. 

e. The terms for and timing of Encogen's 

contribution are set forth in Interconnection Agreement ^9. 

f. Pursuant to Order 15187, HELCO's obligation 

to accept power from Encogen is not contingent on the 

completion of the transmission system modifications. 

Interconnection Agreement f9{a); Order 15187 at 5. 

XV. RATE IMPACT 

1. Annual Payments 

The total annual payments to Encogen will depend on 

the Firm Capacity established pursuant to the acceptance test, 

the number of kwh dispatched by and delivered to HELCO, and the 

combustion turbine operating hours (assuming there is no 

reimbursement necessary for simple cycle operation). Assuming 

that the Facility's installation is completed in 1999, the 

first full year of payments would be in 2000. The estimated 

payments to Encogen for capacity and energy provided in 2000 
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would be $32.7 million, including $13.4 million for firm 

capacity and $19.3 million for energy (assuming a Firm Capacity 

of 60 MW, 381 gwh delivered, 14,286 CT operating hours, and the 

other assumptions as to unit operation, fuel prices and 

escalation rates set forth in Exhibit "L" attached hereto). 

2. Rate Impact 

The estimated rate impact of the annual payment for 

firm capacity would be 1.62$/kwh in 2000, based on the 

assumptions Included in Exhibit "L" (including forecast sales 

of 910.8 gwh in 2000). The rate impact simply refiecte the 

fact that HELCO will be adding 60 MW of new generation to its 

system. The timing of the rate impact will depend on the 

timing of the con^letion of Phases 1 and 2 of the Encogen 

Facility. No rate impact for the energy payments has been 

calculated, because HELCO's dispatch and purchase of energy 

from Encogen will offset the generation of energy by HELCO 

and/or HELCO's purchase of energy under other PPAs. 

3. Levelized Capital Component of Capacity Charge 

The capital component of the Capacity Charge has been 

levelized, which mitigates to some extent the rate impact of 

adding a substantial increment of new capacity. In other 

words, the revenue requirements required from customers in 

order to cover the revenue requirements related to the retum 

on investment, and the retum of investment in the form of 

depreciation, can be the same in each year of the asset's 

useful life. Under the traditional utility-ownership approach, 

the utility's revenue requirements associated with the capital 
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costs of an asset are higher in the earlier years of an asset's 

life than in the later years. 

XVI. COMMISSION APPROVAL 

1. Commission approval is sought pursuant to 

Section 6-60-6 of the Commission's Rules establishing Standards 

for Electric and Gas Utility Service in the State of Hawaii, 

which are codified in the Hawaii Administrative Rules 

("H.A.R."). H.A.R. §6-60-6(2) provides that: 

No changes in fuel and purchased energy 
costs may be included in the fuel 
adjustment clause unless the contracts or 
prices for the purchase of such fuel or 
energy have been previously approved or 
filed with the commission. 

2. The executed PPA and Intercormection Agreement 

also are submitted for Commission review and approval pursuant 

to Order 15745 (ordering paragraph number 2), and in accordance 

with PPA §§2.2B and 23.14, and Interconnection Agreement ^12. 

3. The request for a declaratory order as to the 

applicability of H.R.S. §269-1 is made pursuant to H.R.S. §91-8 

and H.A.R. 5-61-159, and in accordance with 

PPA §3.2C(27)(viii). 

XVII. BACKGROUND 

1. HELCO and EDC commenced discussions in 1991 

regarding the possibility of EDC selling power to HELCO. 

2. On April 6, 1994, EDC filed a Verified Complaint 

and Petition with the Commission, which by Order No. 13277, 

filed May 27, 1994, was converted into a proceeding ("Docket 

No. 94-0079") under H.A,R. §6-74-15(c) regarding EDC's proposal 

56 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 59 OF 261 

to sell energy and capacity to HELCO, and related PPA, avoided 

cost, and transmission and interconnection issues, 

3. HELCO and EDC participated in a number of 

hearings before the Commission in Docket No. 94-0079, and in 

lengthy negotiations to resolve outstanding PPA, avoided cost, 

and transmission and interconnection issues.^ 

4. In Decision and Order No. 15053, issued 

October 4, 1996 ("D&O 15053"), the Commission ordered that: 

"HELCO and EDC shall continue to negotiate a power purchase 

agreement, consistent with the findings and conclusions in this 

decision and order." The Commission order further provided 

that: "The negotiations shall proceed expeditiously, and no 

later than 75 days from the date of this order, HELCO and EDC 

ehall submit to the Commission either a finalized PPA or 

reports informing the Commission of the matters that are 

preventing the flnalization of a PPA." D&O 15053 at 32. While 

HELCO and EDC were not able to submit a finalized PPA within 

the timeframe contemplated by D&O 15053, HELCO and EDC 

ultimately reached agreement on a finalized PPA. 

5. On June 2, 1997, HELCO entered into a Settlement 

Agreement with EDC, which resolved the remaining issues between 

The initial hearings were held in December 1994, and 
Opening and Reply Briefs were filed in April and May 1995 
The negotiations following the December 1994 hearings are 
summarized in the confidential status reports filed in 
Docket No. 94-0079 pursuant to Protective Order No. 13460 
(August 23, 1994). A summary of the negotiations leading 
to flnalization of the PPA is set forth in Exhibit "M" 
hereto. 
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HELCO and EDC regarding.the calculation of avoided costs for 

the proposed Encogen Facility, and documented the agreements of 

the parties on all remaining PPA, and transmission and 

interconnection issues, raised in Docket No, 94-0079, taking 

into account the guidance provided by the Commission in prior 

decision and orders. HELCO requested approval of the 

Settlement Agreement by motion filed June 2, 1997. In 

accordance with the Settlement Agreement, HELCO also requested 

a determination by the Commission that it would be prudent for 

HELCO to enter into the PPA and the Interconnection Agreement 

with Encogen, while continuing to pursue the installation of 

its own combustion turbines (CT-4 and CT-5) at Keahole. 

6. The agreements took into account the guidance 

provided by the Commission in D&O 15053, as modified by Order 

NO. 15187 ("Order 15187"), issued November 25, 1996, in Docket 

No. 94-0079, as well as in Decision and Order No. 14030 

("D&O 14030"), issued July 31, 1995, and Order No. 14502 

("Order 14502"), issued January 26, 1996, in Docket No. 7956, 

to the extent applicable to the facts and circumstances of 

Docket No. 94-0079. 

7. By Order No, 15745, issued August 7, 1997, the 

Commission: 

(a) approved the Settlement Agreement, insofar 

as it settled the issues conceming the terms and conditions of 

a PPA and interconnection agreement.between HELCO and EDC; 

(b) ordered HELCO and EDC to submit to the 

Commission for review and approval executed copies of the PPA 
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and interconnection agreement that incorporate their agreements 

contained in the Settlement Agreement; 

(c) ordered that, in the review of the 

HELCO-EDC PPA, avoided costs would be determined in accordance 

with the Settlement Agreement; and 

(d) denied the request for a prudency 

determination, holding that it would not decide the issue in 

Docket No. 94-0079. 

ZVIII. ENCOGEN WOULD NOT BB A PUBLIC UTILITY 

1. As discussed above, HELCO generally has the 

complete right to dispatch the Facility to meet its jsystem 

requirements. However, under certain circumstances, HELCO's 

dispatch of the Facility in single cycle operation for an 

extended period may cause the Facility to lose its QF status. 

See Subpart IX.3, supra. A QF Is generally exernpt from 

regulation as a public utility. If the Facility loses its 

status as a QF, there is uncertainty as to whether Encogen 

would become a public utility. 

2. In order to eliminate any uncertainty as to 

whether Encogen could be deemed to be a "public utility" 

subject to the requirements of H.R.S. Ch. 269, HELCO requests 

that the Commission issue a declaratory ruling determining that 

Encogen will not be a "public utility" within the meaning of 

H.R.S. §269-1. Under appropriate circumstances, such as are 

presented in this case, a power producer which sells all of the 

power from its generating facility to an electric public 
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utility, and does not intend to dedicate its facilities to 

public use, should not be deemed to be a "public utility." 

3. In relevant part, H.R.S. §269-1 provides the 

following definition of a "public utility": 

"Public utility" means and includes every 
person who may own, control, operate, or 
manage as owner, lessee, trustee, 
receiver, or otherwise, whether under a 
franchise, charter, license, articles of 
association, or otherwise, any plant or 
equipment, or any part thereof, directly 
or indirectly for public use . . . for 
the production, conveyance, transmission, 
delivery, or furnishing of light, power, 
heat, cold, water, or oil . , . . 

4. The Commission generally has not exercised 

jurisdiction over companies which generate and sell power to 

Hawaii's electric public utilities for resale to the public. 

Instead, the Commission reviews the purchase power contracts 

entered into by the utilities, and confines its jurisdiction to 

the rates and services of the utilities themselves. 

5. In a June 1983 decision, the Commission 

reaffirmed its administrative construction of the public 

utilities law under circumstances where the specific statutory 

exemptions were inapplicable, by finding that the "owner" of an 

electric generating facility does not become a public utility 

just because power is sold to a public utility for resale to 

the. public. Re Wind Power Pacific Investors-Ill and Waikoloa 

Water Co.. Decision and Order No. 7578, Docket No. 4 779 

(June 20, 1983). The Commission's decision on the "public 

utility" issue was as follows: 

60 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 63 OF 261 

Section 269-1 states in part, that a 
"public utility means and includes every 
person who may own, control or operate 
. . . any plant . . . directly or 
indirectly for public use . . . for the 
production, conveyance, transmission 
. . . of light, power . . . ." (Emphasis 
added.) This Commission has consistently 
held that there has to be an intent on 
the part of a person to dedicate his 
property for public use before it can 
become a public utility. This is a 
question of fact to be determined by the 
Commission. The facts in this proceeding 
indicate that WPPI-III [the owner] will 
only sell power to WWC [the operator] and 
to no other person or persons. We can 
find no intent from these facts to 
indicate that WPP-III desires to dedicate 
its property for public use. This is not 
to say, however, that WPP-III could not 
be declared a public utility where the 
facts warrant such a finding. As for the 
argument that WPPI-III is ultimately 
selling electric power to the public 
indirectly, we again note that there is 
no intent on the part of WPPI-III to 
dedicate its facilities to the public 
use. We conclude that WPPI-III would not 
be a public utility because WWC will sell 
surplus power to HELCO. 

Id. at 15 (emphasis in the original). 

6. The Commission's decision was affirmed on 

appeal. In Re Wind Power Pacific Investors-Ill, 67 Haw. 342, 

686 P.2d 831 (1984). The Hawaii Supreme Court based its 

affirmance on deference to the Commission's construction of the 

Hawaii public utilities law, and the concept of dedication to 

public use implicit in the terra "public utility." In affirming 

the Commission's decision, the Court found that: 

The term "public utility" implies a 
public use. The regulation of public 
utilities ensures continuation of service 
to the public with reasonable efficiency, 
at fair rates, and without discrimination 
against particular users or classes of 
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users. A.J.G. Priest, I Principles 
Public Utilitv Regulation. Ch. 1, 
generally; 73B C.J.S. Public Utilities 
§2. 

[Wlhether the operator of a given 
business or enterprise is a public 
utility depends on whether or not 
the service rendered by it is of a 
public character and of public 
consequence and concem, which is a 
question necessarily dependent on 
the facts of the particular case, 
sind the owner or person in control 
of property becomes a public utility 
only when and tO' the extent that his 
business and property are devoted to 
a public use. The test is, 
therefore, whether or not such 
person holds himself out, expressly 
or in^liedly, as engaged in the 
business of supplying his produce or 
service to the public, as a class, 
or to any limited portion of it, as 
contradistinguished from holding 
himself out as serving or ready to 
serve only particular individuals. 

73B C.J.S. Public Utilities §3. Sfig also 
Priest supra. p. 10-13; Wilhite v. Public 
Service Commission. 150 W.Va. 747, 149 
S.E.2d 273 (1966). 

67 Haw. at 345. 

7. The Commission has applied this precedent to a 

power purchase arrangement where all of the power producer's 

output was sold to a public utility. Re Molokai Electric Co.. 

Docket Nos. 5174 & 5175, Decision and Order No. 8203 (Dec. 21, 

1984) ("D&O 8203"). In addition to other approvals, Molokai 

Electric requested (1) approval to enter into a PPA with 

cummins Hawaii, Inc. to provide base load generation from 

diesel generators pending the return to service of Molokai 

Electric's biomaas plant, and (2) a declaration that Cummins 

Hawaii, Inc. would not become a "public utility" by virtue of 
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the PPA. Ci t ing In Re Wind Power Pac i f i c I n v e s t o r s - I I I . gypra/ 

the Commission found t h a t Cummins Hawaii, I n c . would not be a 

"publ ic u t i l i t y " : 

The proposal to purchase energy from 
Cummins for a short term raised the 
potential issue of the status of Cummins 
&.B a public utility under the definition 
in Section 269-1, HRS. The purchase 
power agreement explicitly states that 
the power will be purchased by the 
Utility and it is Cummins' intention to 
provide such power as an interim measure. 
•The facts indicate that Cummins does not 
intend to sell energy to other than the 
Company and does not intend nor does it 
wish to be declared a public utility. It 
has expressly declared that if it were to 
become a public utility during this 
temporary period, it will not enter into 
the agreement to provide electric power. 

The facts in this case expressly 
shows [sic] that Cummins, by its sale of 
electricity to the Company, does not 

' intend to dedicate its facilities to 
public use because it expreBeXy does not 
want to become a public utility during 
the interim period it is selling power to 
the Company. Further, it will.only be 
selling power to the Company and no one 
else. We conclude from these facts and 
the Wind Power, case, guisxia/ that 
cummins, if it sold power to the Company 
during the interim period, would not be a 
piiblic utility as that term is defined 
under Section 269-1, HRS. 

D&O 8203 at 12-13. 

8. The case of Union Falls Power Co. v. Citv of 

Oconto Fallfii 221 Wis. 457, 265 N.W. 722 (1936), supports the 

foregoing decisions regarding dedication to public use. There, 

the court had to determine whether Union Falls was a public 

utility as defined in the Wisconsin public utility statute. 

Union Falls claimed that it was a public utility and that it 
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should be assessed for loca l taxes as a pub l i c u t i l i t y under 

the a p p l i c a b l e s t a t e t ax s t a t u t e s . 

9. A "publ ic u t i l i t y " was defined i n Wisconsin t o 

i n c l u d e : 

[E]very corporation . . , that . . . may 
own, operate, manage or control any plant 
or equipment or any part of a plant or 
equipment, within the State . . - for the 
production, transmission, delivery, or 
furnishing of heat, light, water or power 
either directly or indirectly to or for 
the public. 

See Cawker v. Mever. 147 Wis. 320, 133 N.W. 157, 158 (1911). 

10. Union Falls generated electrical energy, all of 

which was either sold to the City of Oconto Falls or used by 

the Falls Manufacturing Company. The Continental Paper & Bag 

Corporation owned the common stock of the Union Palls Power 

Company and the Falls Manufacturing Company. Under the 

contract between the City and Union Falls, the City had a prior 

claim to the electrical energy generated. Union Falls claimed 

the right to exercise power of eminent domain and had exercised 

that right in the past. Union Palls complied with the 

requirements of the Public Service Commission with respect to 

the filing of reports as a public utility. The court held that 

Union Falls was not a public utility: 

The plaintiff company in this case 
furnishes to the city of Oconto Falls 
electrical energy under a contract at the 
specified price per electrical unit. 
From the very nature of the case the 
plaintiff company could furnish 
electrical energy to no other like 
community, but this is not wholly 
determinative of the question. The fact 
is that plaintiff company does not hold 
itself out as being able, ready, and 
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willing to serve the public. It has no 
schedule of rates to be charged for such 
services. If a customer should present 
itself demanding service, it has no 
schedule of rates which would be 
applicable to such a situation. The fact 
that the plaintiff company furnishes 
electrical energy to the city of Oconto 
Falls, which in its proprietary capacity, 
acting as a public utility in tum 
distributes it to the public, does not 
make the plaintiff company a public 
utility. If that were true then any 
company furnishing power to a public 
utility would itself become a public 
utility instanter by force of law. So 
far as appears from the record upon the 
expiration of its contract, the plaintiff 
conpany will be under no obligation to 
furnish further service except upon such 
terms as may be agreed upon between 
plaintiff and the city of Oconto Falls. 
In this case , . . the plaintiff does not 
deal with the public directly or 
indirectly. It deals with a utilitv. 
which, in tum. deals with the public. 

265 N.W. at 723 (citation omitted) (enqphasls added). 

11. Applying the legal authorities set forth above, 

a power producer such as Encogen should not be deemed to be a 

public utility. Encogen will not hold itself out as being 

able, ready and willing to serve the public. It will not deal 

with the ptobllc, directly or indirectly. It will not compete 

with HSLCO for sales to the public. Instead, it will sell all 

of its electrical energy output to HELCO, a franchised electric 

public utility, pursuant to the PPA. Moreover, Encogen will 

not have other attributes of a public utility. For example, 

(a) it will not have a franchised or statutory right to occupy 

and use the public rights of way; and (b) it will not have the 

right and power of eminent domain granted to public utilities 

by H.R.S. §101-4. 
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12. Thus, in this case, the Commission need not 

exercise jurisdiction over Encogen in order to protect the 

public's interest in adequate service at reasonable'rates. The 

Commission will continue to regulate HELCO's rates and 

services, and the PPA is being submitted to the Commission for 

its review and approval. 

XIX, CONCLUSION 

WHEREFORE, HELCO requests that this Honorable 

Commission: 

1. Approve the PPA; 

2. Approve the Interconnection Agreement; 

3. Authorize HELCO to include the purchased energy 

costs (and related revenue taxes) that HELCO incurs under the 

PPA in HELCO's ECAC for the term of the PPA; 

4. Find that the energy and capacity charges to be 

paid by HELCO pursuant to the PPA are reasonable; 

5. Authorize HELCO to include, over the term of the 

PPA, the power purchase costs incurred by HELCO pursuant to the 

PPA, including the energy and capacity payments to Encogen, in 

HELCO's revenue requirements for ratemaking purposes (and for 

purposes of determining the reasonableness of HELCO's rates); 
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6. Find that the buy-out and deferral clauses of 

the PPA are reasonable; 

7. Find that HELCO's purchased power arrangements 

under the PPA pursuant to which HELCO will purchase energy and 

firm capacity from Encogen are prudent, reasonable and in the 

public interest; 

8. Find that Encogen will not be considered a 

"public utility" subject to regulation by the Commission in the 

event the Facility loses its QF status due to simple cycle 

operation requested by HELCO; and 

9. Grant HELCO such other and further relief as may 

be just and equitable in the premises. 

DATED: Honolulu, Hawaii, January 16, 1998. 

HAWAII ELECTRIC LIGHT COMPANY, INC 

EDWARD Y. 
VICE PRESID 
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CERTIFICATE QF SERVICE 

I hereby cenify that I served copies of the foregoing APPUCATION, 

EXHIBITS "A--"M", together with this Certificate of Service, by hand-delivery and/or 

mailing a copy by United Stales mail, postage prepaid, to the following: 

Charles W. Totto (2 copies via hand-delivery) 
Executive Director 
Division of Consumer Advocacy 
Department of Commerce and Consumer Affairs 
250 South King Street, Room 825 
Honolulu, HI 96813 

Carl R. Steen, Esq. 
Morrison & Foerster 
19900 MacArthur Boulevard 
Suite 1200 
Irvine. CA 92612-2445 

Jody Allione 
Project Development Manager 
Encogen Hawaii, L.P, 
3416 Via Lido, Suite E 
Newport Beach, CA 92663 

John Spicer 
Director of Business Development -U.S. 
Enserch Development Corporation Hawaii, Inc. 
10375 Richmond Avenue, Suite 1575 
Houston, TX 77042 

Gerald A. Sumida, Esq. 
Steven M. Nagata, Esq. 
Carlsmith Ball Wichman 

Murray Case & Ichiki 
1001 Bishop Stteet 
Suite 2200. Pacific Tower 
Honolulu. HI 96813 

DATED: Honolulu, Hawaii, Januaiy 16. 1998. 

HAWAH ELECTRIC UGHT COMPANY. INC. ' 

SWK / J ^ ^ ^ t c 
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STATE OF HAWAII ) 
) 

CITY AND COUNTY OF HONOLULU ) 
ss. 

EDWARD Y. HIRATA, being first duly swom, on oath, 

deposes and says: That he is a Vice President of Hawaii 

Electric Light Company, Inc., the within-named applicant; that 

he makes this verification for and on behalf of said applicant 

and is authorized so to do; that he has read the foregoing 

Application, knows the content thereof, and that the same are 

true. 

EDWARD Y. HlRJfl'A 

Subscribed and sworn to before me 
this 16th day of January, 1998. 

^^ -^Ou^A-
Notary Public, Stafte of Hawaii 

My commission expires : 3-J'-.ggeO 
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EXHIBIT A 
PAGE 1 OF 169 

EXECUTION COPY 

POWER PURCHASE AGREEMENT 

between 

ENCOGEN HAWAU, L.P. 

and 

HAWAII ELECTRIC LIGHT COMPANY, INC. 
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EXHIBIT A 
PAGE 2 OF 169 
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E . - . C U T I O N C O P V ^ g y o P ,eo 

POWER PURCHASE AGREEMENT 
between 

ENCOGEN HAWAII. L.P. 
and 

HAWAII ELECTRIC LIGHT COMPANY, INC. 

THIS AGREEMENT ("Agreement'^ is made as of this 22nd day of October, 1997 
("Execution Date"), by and between HAWAII ELECTRIC LIGHT COMPANY. INC. 
("HELCO*0. a Hawaii corporation, with principal bffices in Hilo, Hawaii, and ENCOGEN 
HAWAII. L.P. ("SELLER"), a Delaware limited partnership, with principal offices in Dallas, 
Texas, doing business in Hawaii. 

W I T N E S S E T H : 

WHEREAS. HELCO is a regulated public utility engaged in the business of generation, 
purchase, transmission and distribution of electric power to customers on the Island of Hawaii. 
Hawaii; and 

WHEREAS, pursuant to the terms and conditions set forth herein, HELCO desires to 
purchase electric po\̂ 'er from SELLER and dispatch such electric power, and 

WHEREAS. SELLER is organized for the purpose of designing, constructing, owning, 
operating and rnaintaining a sixty megawatt (60 MW) (net) cogeneration facility on property 
leased or purchased by SELLER al Haina. Hawaii: and 

WHEREAS. SELLER intends to operate such facility as a (Qualifying Facility as defined 
in PURPA. 18 Code of Federal Regulations ("CFR") Part 292. and TiUe 6, Chapter 74 ofthe 
Hawaii Administrative Rules; and 

WHEREAS. HELCO's willingness to enter into this Agreement and to purchase 
electricity at the rate set forth in this Agreement is based upon the expectation that HELCO will 
recover capacity and energy payments made to SELLER through electric rates paid by its 
customers and adjusted lo refiect changing purchased energy costs by means of a periodic rate 
adjustment mechanism such as the Energy Cost Adjustment Clause authorized by the Hawaii 
Public Utilities Conrunission ("PUC"): and 

WHEREAS, HELCO's willingness to enter into this Agreement is based on SELLER'S 
assurances that SELLER can and will perform all of its obligations hereunder in a manner thai 
will ensure no degradation in the quality of service provided HELCO's customers because of 
SELLER'S construction, ownership, operation, and maintenance ofthe Facility or in any olher 
manner.' 
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NOW THEREFORE, in consideration of these premises and of the mutual promises 
contained herein, the panics hereto agree thai the following terms and conditions shall govern the 
sale and u-ansfcr of electricity by SELLER and the purchase and acceptance of such electricity by 
HELCO and other related transactions: 

ARTICLE I - DEFINITIONS 

For the purposes of this Agreement, the following terms shall have the meanings as 
indicated below; 

Allowance for Funds Used During Construction (AFUDC) - The capital carrying costs 
incuned by HELCO during the development and construction of a capital projeci which are 
capitalized as a cost of plant on the books of HELCO in accordance with methods approved by 
the PUC. 

Allowed Simple Cycle Period - Shall have the meaning sel forth in Section 3.2C(27). 

American Nalional Standards Instimte Code for Electricity Metering - The publication of 
the American National Standards Instimte which establishes acceptable performance criteria for 
new t̂ -pes of watt hour meters, demand meters, den\and registers, instrument transformers and 
auxiliar>' devices. It states acceptable in-service performance leveis for meters and devices used 
in revenue metering. It also includes information on related subjects, such as recommended 
measurement standards, installation requirements and test schedules. 

Annual Dispatch Notice - The notice provided by HELCO to SELLER each calendar year 
in accordance with Section 3.3A(3), which shows the amoxml of capacity and energy HELCO 
expects the Facility to produce on an hourly basis for the following calendar year. 

Audii Period - Shall have the meaning in Section 3.3B(1). 

Billing Period - For any computation of Capacity Charge or Energy Charge payments, the 
immediately preceding Calendar Momh. 

Business Day - Any day other than a Saturday, Sunday or legal holiday of either the 
United Stales or the State of Hawaii. 

Buyout Payment - Shall have the meaning in Section 3.3B(I). 

Calendar Month - The period conmiencing at 12:01 a.m. on the first day of any month 
and terminating at midnight on the last day ofthe same month. 

Capacity Charge - The amount to be paid by HELCO to SELLER pursuant to 
Section 5.1B of this Agreement. 

Capacity Rate - The rate by which Capacity Charge is calculated pursuant to Section 5.IB 
of this Agreemem. 
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Capacity Test - The Initial Acceptance Test performed by SELLER in accordance with 
Section 3.2C(22) prior to ihe Phase 1 In-Service Date and the Phase 2 In-Service Date, as the 
case may be. to determine Firm Capacity, or a subsequent Capacity Test. 

Catastrophic Equipment Failure - Either (A) a sudden unexpected failure of a major piece 
of equipment which (1) substantially reduces or eliminates the capability ofthe Facility to 
produce power. (2) is beyond the reasonable control of SELLER and could not have been 
prevented by the exercise of reasonable due diligence by SELLER, and (3) despite the exercise 
of all reasonable efforts, actually requires more than 60 days lo repair (if the determination of 
whether a Catastrophic Equipment Failure has occurred is being made more than 60 days after 
the failure) or is reasonably expected to require more than 60 days to repair (if such 
determination is being made within 60 days after the failure); or (B) a sudden, imexpected failure 
of a combustion turbine blade or a steam turbine blade which requires opening a gas turbine (or. 
compressor) or sleam turbine casing to repair and \Wiich meets the criteria in both (AXO and 
(A)(2) above. 

Closing Date - The date on which the closing of long-term, non-recourse construction and 
term fmancing of the Facility under the Financing Documents occurs. 

Committed Capacity - During the Phase I Period, twenty-two thousand kilowatts (22.000 
kW) of reliable electrical capacity which SELLER agrees herein to make available to HELCO 
from the Facility at the Metering Point under HELCO Dispatch. Ehiring the Phase 2 Period, 
sixty thousand kilowatts (60,000 kW) of reliable electrical capacity which SELLER ^rees 
herein to make available to HELCO from the Facility at the Metering Point under HELCO 
Dispatch, unless adjusted as a result of a subsequent Capacity Test at the end ofthe Corrective 
Period pursuant lo Section 5. IB. if any. or by agreement ofthe parties. 

Conditions Precedent - The conditions listed in Section 2.3A. 

Conseni to Assignment- Shalt have the meaning in Section 23-12. 

Consents - .MI necessary consents to be executed in favor of HELCO in order for 
HELCO to establish, exercise and enforce its rights under the Security Agreement, the Mortgage, 
and the other Security Documents, as such consents may be ameruled from time to time in 
accordance with the terms thereof 

Consultation Period - The period defined in Section 3.3C(2). 

Contract Year • A 12 Calendar Month period which begins on the first day ofthe calendar 
year following the Phase 2 In-Service Date; provided, however, that if the Phase 2 In-Service 
Date does not occur on January 1 of a given year, the initial Contract Year shall consist ofthe 
period fi-om the Phase 2 In-Service Date to December 31 of that calendar year. 

Corrective Period - The period defined in Section 5.1 B{3Xa) 

CT - Shall mean combustion turbine and related equipment 

(>cl6a65v36 

Definitions (Cont'd) 

file:///Wiich


CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 84 OF 261 

EXHIBIT A 
PAGE 13 OF 169 

Deferral Costs - Shall have the meaning, in Section 3.3C( 1). 

Deferral Fee - Shall have the meaning in Section 3.3C(l). 

Dispatch Constraints - The constraints and procedures with respect to the operation ofthe 
Facilit)- set forth in Section 3.2C, which shall include equipment-related constrainu on HELCO's 
ability to dispatch the Facility. 

Dispatch Notice - The notice given to SELLER by HELCO in accordance with 
Section J .3A(3) . inslructing SELLER to operate the Facility at a requested capacity, expressed in 
kW. until modified by a subsequent Dispatch Notice. 

DoH • The State of Hawaii Department of Health. 

Dollars - The lawful currency ofthe United States of America. 

End of Phase 2 Start-Up - The date that is 12 months following the Phase 2 In-Service 
Date. 

Energy Charge - The amount to be paid by HELCO to SELLER pursuant to Section 5.1A 
of this Agreement for the energy delivered to HELCO's elec^cal system from the Facility as 
measured at the Metering Point 

Energy Cost Adjustment Clause - The cost recovery mechanism eslablished by the PUC 
rules whereby the base electric energy rates charged to retail cuslomers are adjusted to account 
for fluctuations in the costs of fiiel and purchased energy or such successor provision that may be 
established from time to time. 

EMS (Energy Management Sysiem) - The real-time, computer-based control system, or 
any successor thereto, used by HELCO, now or in the future, to manage the supply and delivery 
of electrical energy to its consumers, li provides power system operators with an integrated set 
of manual and automatic functions necessaiy for the operation ofthe power system under both 
normal and emergency conditions. The major functions of the EMS include security monitoring 
(system surveillance), supervisory control, generation control (automatic generation control, 
economic dispatch control, and generation dispatch studies) and security (on-line load-flow 
analysis and contingency evaluation). 

EAF (Equivalent Availability Factor) - The ratio (in percent) calculated in accordance 
with (he formula, terms and concepts defmed by NERC GADS, based on the Net Maximimi 
Capacity ofthe Facility, unless otherwise defined in this Agreement 

EFOR (Equivalent Forced.Outage Rate) - The ratio (in percent) calculaled in accordance 
with the formula, terms and concepts defmed by NERC GADS, based on the Net Maximum 
Capacity of ihc Facility, unless otherwise defined in this Agreement. 

Event of Default - An event or occurrence specified in Section 7.1 A or 7. IB. 
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EWG (Exempt Wholesale Generator) - Shall have the meaning given il in the Energy 
Policy Acl of 1992,15 U.S.C. Section 79z-5a. 

Execution Date - The dale referred to in the first paragraph of this Agreement. 

Facility - All real estate, equipment fixtures and property owned, leased, controlled, 
operated or managed in connection with the production and delivery of electric energy by 
SELLER to HELCO's electrical sysiem including, withoul limitation, that cogeneration facility 
more ftjlly described in Sections 2.1A and B to be designed, built, owned and operated under this 
Agreement by SELLER on the site leased or purchased by SELLER at Haina, Hawaii, together 
with all equipment fuel and other expendables, transformers, switchgear, protective devices, ftiel 
handling and residue disposal infrastructure, and other associated property, both real and 
personal, necessary for proper operation ofthe Facility, up through SELLER'S step-up 
transformer high \'oltage bushing cable cormector. Notwithstanding the above, between the time 
ofthe Phase I In-Service Date and the Phase 2 In-Service Date, the Facility shall consist of that 
portion ofthe Facility necessary to produce a net electrical generating capability at the Metering 
Point of approximately twenty-two thousand kilowatts (22,000 kW). 

Facility Functional Descriplion - The description ofthe Facility as described in 
Section 2. IB, 

Financing Documents - The loan agreements, notes, indentures, security agreements, 
leases (including cross-border leases or leases involving sale-leaseback transactions) and other 
agreements, documents and instruments relating lo the construction fmancing and permanent 
financing (including refinancing and amendments) ofthe Facility by SELLER, as ibe same may 
be modified or amended from time to time in accordance with the tenns thereof 

Financing Panies - Any and all lenders and equity investors, other than the Guarantor(s). 
or any person affiliated therewith, providing construction financing or permanent financing 
(including refinancing) for the Facility and any and all nominees, trustees and collateral agents 
associated therewith. For purposes of any notices herein required to be delivered by HELCO to 
the Financing Parties, it shall be suflicient for HELCO to deliver such notices to the party 
designated under the Financing Documents as the collateral agent, agent, trustee or nominee for 
such Financing Parties. 

Firm Capacity - The amounts of capacity which SELLER declares for the FaciUty in 
accordance with Section 3.2C(22): (i) at the time ofthe Phase I In-Service Date and Phase 2 In-
Service Date, respectively; (ii) at the end ofthe Corrective Period pursuant to Section 3;IB(3Xc); 
or (iii) at the time of subsequently agreed-upon test periods in which SELLER proposes to adjust 
the Firm Capacity in accordance with the procedures set forth in "Attachment L"; provided. 
however* that HELCO's.System Operator may specify a lower level of electric output for 
portions ofthe forty-eight (48) hour test period and the Firm Capacity may sttll be declared 
without taking into account the reduction specified by HELCO's System Operator if the Facility 
thereafter retums to the declared level during the test period or the level requested t^ HELCO's 
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System Operator, whichever is lower. The Fimi Capacity shall not exceed Committed Capacity 
except as otherwise provided in this Agreement, or by agreemenl ofthe parties. 

Fixed O&M Component - Shall have the meaning in Section 5.IB. 

Force Majeure - Any event defined in Section 15.1 as a Force Majeure event. 

Fuel - Naphtha or No. 2 ftiel oil or any replacement or substimte fuel determined by 
SELLER to be suitable for the operation ofthe Facility in accordance with this Agreement, 
applicable permits and equipment manufacturer specifications relating to the Facility. 

Fuel Supply Agreement - The agreement, a copy of which is delivered to HELCO 
pursuant to Section 2.3A(2)(i). under whicfa SELLER obtains Fuel for the Facility. 

General Manager - The pereon appointed by SELLER to act as general manager for the 
Facility. 

Good Engineering and Operating Practices - The practices, methods and acts engaged in 
or approved by a significant portion ofthe electric utility industry for similariy situated U.S. 
facilities, considering geographic and other characteristics, that at a particular time, in the 
exerciseof reasonable judgment in light ofthe facts known or that reasonably should be known 
at the time a decision is made, would be expected to accomplish the desired result in a manner 
consistent with law, regulation, reliability, safety, economy and expedition. With respect to the 
Facility, Good Engineering and Operating Practices include, but are not limited to. taking 
reasonable steps to ensure that: 

1. Adequate materials, resources and supplies, including Fuel, are available to meet 
the Facility's needs under normal conditions and reasonably anticipated abnormal conditions. 

2. Sufficient operating personnel are available and are adequately experienced and 
trained to operate the Facility properly, efficiently and within manufacturer's guidelines and 
specifications and arc capable of responding to emergency conditions. 

3. • Preventive, predictive, routine and non-routine maintenance and repairs are 
performed on a basis thai ensures reliable, long-term and safe operation consistent with 
manufacturer's recommendations, and are performed by knowledgeable, trained and experienced 
personnel utilizing proper equipment, tools, and procedures. 

4. Appropriate monitoring and testing is done to ensure that equipment is 
ftmctioning as designed and to provide assurance that equipment will ftmction properly under 
both normal and emergency conditions. 

5. Equipment is operated in a manner safe to workers, the general public and the 
enviroTunem and in accordance with equipment manufacturer's specifications, including, without 
limitation, defined limitations such as steam pressure, temperature, moisture content, chemical 
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content, quality of make-up water, operating voltage, current, firquency. rotational speed, 
polarity, synchroni-'aiion, control system limits, etc. 

GDPIPD (Gross Domestic Product Implicit Price Deflator) - The value shown in the 
United States Departmeni of Commerce, Bureau of Economic Analysis^ publication entitled 
"Survey of Current Business" for the percentage change in prices over each qtiarter ofthe year 
associated v-ith the Gross Domestic Product for the immediately preceding quarts, or, a 
successor publication or index. 

Guarantee(s) - The Guarantee Agreement(s) in the form of Attachment T between 
HELCO and Guarantor(s), as the same may be modified or amended ftom time to time in 
accordance with the terms thereof 

Guaranteed Amouni - The amouni described in Section 21.2. 

Cuaranlor<s) * The entity or entities which guarantee SELLER'S obligations under this 
Agreement in accordance with the Guaranlee(s) and with Article XXI hereof 

Hawaiian Electric Industries, Inc. - The holding company incorporated in 1983 under the 
laws of Hawaii and having Hawaiian Electric Company, Inc., the parent company of HELCO, 
and other companies as its subsidiaries. 

HELCO Dispatch - HELCO's right, through supervisory equipment or otherwise, to 
direct or control (if EMS is applicable) both the capacity and the energy output ofthe Facility 
subject to the Dispatch Constraints, which dispatch shall include real power, reactive power. 
\'oltage. frequency, the number of Facility um'ts on-line to meet an electrical output requirement. 
including the determination to cycle a imit or units off-line, require a unit to run in simple cycle 
mode when not able to operate in combined cycle mode, the distribution of electrical output 
among the Facility units on-line, the droop control setting of each on-line unit, the ramp rate 
setting of each on-line unit and other characteristics of such energy outpm whose parameters are 
normally controlled or accounted for in a utility dispatching system. 

HELCO's System Operator • The individual designated by job position as HELCO's 
representative to act on behalf of HELCO on all issues regarding the daily dispatch of all 
generation being supplied to HELCO's electrical system, 

In-Service Date Deadline(s) • The dale{s) described as such in Section 3 J!A(3). 

Iruual Acceptance Test - The initial acceptance test for Phase 1 or Phase 2, performed in 
accordance with the procedure set forth in "Attachment L". 

Independent Engineering Assessment • the determination by a Qualified Independent 
Engineer made pursuant to Section 3.3D(I). 

Interconnection Agreemem - the agreement between HELCO and SELLER in the form 
attached as "Attachment E" which sets forth the parties' respective rights and obligations with 
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respect to the design, installation, operation, ov r̂nership and cost responsibility for the facilities 
necessary to interconnect the Facility with HELCO's electrical system. 

Interconnection Facilities - Shall have the meaning attributed to it in the Interconnection 
Agreement 

kVAR - KiIovar(s) 

kVARh - Kilovar-hour(s) 

kW - ki]ov.-att(s). 

kWh - kilowan-hour(s). 

Late Charges - Shall have the meaning set forth in Section 2.4B. 

Liquidated Damages - Shall mean any ofthe Liquidated Damages provided for in 
Article VIII. 

Maintenance Account - Shall have the meaning set forth in Section 8.3. 

Major Equipment Overhaul - Shall mean combustion-turbine hot section overhaul or 
replacement complete turbine overhaul or replacement, steam turbine overhaul or replacement or 
other major scheduled maintenance conducted (i) in accordance with the equipment 
manufacturer's recommendations or (ii) otherwise in the judgment of SELLER in accordance 
with Good Engineering and Operating Practices. 

Metering Point - The physical point located on the high side ofthe step up transformer, as 
depicted in "Attachment A" at which HELCO's metering is connected to the Facility for the 
purpose of measuring the output ofthe Facility in kilowatts, kilowatt-hours, kilovars and 
kilovarhours. 

Milestone Dales - The dales in "Attachment B" for completion of certain critical path 
activities. 

Milestone Events - The events described in "Attachment B." 

Monthly Fuel Oil Adjusted Factor Filing - HELCO's filing, ftT)m time to time, which 
includes certain charges relating lo the cost of delivered No. 2 ftiel oil at Keahole. Hawaii. 

Monthly Invoice - The monthly billing document described in Section 6.1. 

Mortgage - The mortgage, assigimient of rents and security agreement to be executed by 
SELLER, in accordance with Section 3.IE, in favor of HELCO, granting to HELCO a mortgage 
and a lien on. among other things, SELLER'S right title and interest in and to the Facility, the ; 
Site (including any lease or sublease associated therewith, together with assignment of rents 

oct6l65v36 

DerinUioni (Cont'd) 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 89 OF 261 

EXHIBIT A 
PAGE 18 OF 169 

under any such lease or sublease) and the rights and interests of SELLER associated therewith, as 
the same may be modified or amended ftx)m time to time in accordance with the terms thereof 

Motion for Reconsideration - a motion to the PUC for reconsideration, rehearing, ftirther 
hearing, or modification, suspension, vacation, or a combination thereof, of a PUC Order. 

MW-Megawatt(s). 

Net Electric Energy Output' For any period of time, the total electric energy output of 
the Facility in kWh (net of auxiliaries) as measured at the Metering Point ofthe Facility. 

Net Maximum Capacity - The maximum capacity the Facility can sustain over a specified 
period of time when not restricted by seasonal or other deratings less capacity utilized for the 
Facility's station service or auxiliaries, as measured at the Metering Point, plus transformer 
losses (which for purposes of this Agreement shall be deemed zero); provicled that, in no event 
shall the Net Maximum Capacity exceed the Firm Capacity. 

Net Salvage Proceeds - Shall have the mcaiung set forth in Section 3.3B(1). 

NERC GADS (North American Electric Reliability Council Generating Availability Data 
System) -The data collection system called "Generating Availability Data System" which is 
utilized by the North American Electric Reliability Council, a volimtary organization formed by 
the electric utility industry to promote the reliability and adequacy ofthe bulk power supply of 
the electric utility systems in North America. For purposes of this Agreement, the version of 
NERC GADS dated October. 1996 (selected portions of which are attached hereto as 
"Attachment C*) shall be used whenever reference is made to NERC GADS. In the event that 
the definition of a term contained in this Article I is inconsistent with the definition ofthe term 
under NERC GADS, the definition contained in this Article I shall control. 

Non-appealable PUC Approval Order - A PUC Approval Order that is a Non-appealable 
PUC Order. 

Non-appealable PUC Order - (I) A PUC Order that is not subject to appeal lo any Circuit 
Court ofthe Slate of Hawaii or the Supreme Court ofthe State of Hawaii, because the tltirty (30) 
day period permitted for such an appeal has passed without the filing of notice of such an appeal, 
or (2) a PUC Order that was affirmed on appeal to any Circuit Court ofthe State of Hawaii or the 
Supreme Court, or tbe Intermediate Appellate Court upon assignment by the Supreme C^urt, of 
the State of Hawaii, or was affirmed upon ftirther appeal or appellate process, arid that is not 
subject to ftirther ̂ peal, because the jurisdictiotial time pennitted for such an appeal (and/or 
ftirther appellate process such as a motion for reconsideration or an application for writ of 
certiorari) has passed without the filing of notice of such an appeal (or the filing for ftirther 
appellate process). 

Phase 1 - The portion ofthe Facility consisting ofthe first coihbustion turbine generator 
and related facilities, put uito commercial operation with a Finn Capacity as determined at the 
Phase 1 In-Service Date. 

ocl6S63v36 

Deaniiions (Cont'd) 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 90 OF 261 

EXHIBIT A 
PAGE 19 OF 169 

Phase 1 In-Service Date - The date, after satisfying the ^plicable Conditions Precedent, 
on which SELLER declares Phase 1 ofthe Facility as ready to be placed in service, based on 
actual operation ofthe Facility, under HELCO Dispatch and in accordance with all the terms and 
conditions of this Agreement, at an electric output level of at least nineteen thousand kilowatts 
(19,000 kW) (net) at the Metering Point, and at such other lower levels consistent with 
Section 3.3A(I) as specified by HELCO's System Operator, during a Capacity Test such 
Capacity Test having been scheduled on the start-up plan provided by SELLER to HELCO in 
accordance with Section 5.1. 

Phase I In-Service Date Deadline - The dale described as such in Section 3.2A(3). 

Phase 1 Period - The time from the Phase 1 In-Service Date through the day before the 
Phase 2 In-Service Date. 

Phase 2 - The full Facility consisting of Phase I plus the second combustion turbine 
generator and the steam turbine generator, and related facilities, put into commercial operation 
wilh a Firm Capacity as determined at the Phase 2 In-Service Date. 

Phase 2 In-Service Date - The date on which SELLER declares Phase 2 ofthe Facility as 
ready to be placed in service, based on actual operation of the Facility, under HELCO Dispatch 
and in accordance with all the terms and conditions of this Agreement at an electric ou^ut level 
of at least forty-two thousand kilowatts (42,000 kW) (net) at tfie Metering Point, and at such 
other lower levels consistent wilh Section 3.3A(I) as specified by HELCO's System Operator, 
during a Capacity Test, such Capacity Test having been scheduled on the start-up plan provided 
by SELLER to HELCO in accordance with Section 5.1, 

Phase 2 In-Service Date Deadline - Tfae date described as sucfa in Section 3.2A(3). . 

Phase 2 Period - The time from the Phase 2 In-Service Dale through the end of die Term. 

Point of Interconnection - Shall have tfae meaning attributed to it in the Interconnection 
Agreement 

Pre-Dcferral Estimate - Shall have the meaning in Section 3.3C(1). 

Prime Rate - The base interest rate for large commercial loans to credit-worthy entities 
charged by the Bank of Hawaii in Honolulu, Hawaii and aimounced as its Prime Rate, as such 
rate may be in effect fiom time to time. 

Project Costs Incurred - Shall have the meaning attributed to it in Section 3.3B(I). 

Project Documents - This Agreement, the Thermal Energy Sales Contract fee titie or any 
ground lease or other lease in respect ofthe Site, all construction contracts to which SELLER is 
cr becomes a party thereto, fuel supply contracts to which SELLER is or becomes a party 
thereto, operation and maintenance agreements, interconnection agreements in respect of tiie 
Facility and all other agreements, documents and instruments to which SELLER is or becomes a 
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pany thereto in respect ofthe Facility, otfier than the Financing Documents and the Security 
Documents, as the same may be modified or amended from time to tim* in accordance with the 
terms thereof 

PSD Permit - That "Covered Source/Prevention of Significant Deterioration" 
permit/authority to construct to be issued in favor ofthe Facility by the DoH. 

PUC (Public Utiiilies Commission) - The Public Utilities Commission ofthe State of 
Hawaii. 

PUC Approval Date - The date defmed in Section 2.2F. 

PUC Approval Order - Tfae decision and order ofthe PUC approvi:^ the application or 
motion filed by the parties seeking approval of this Agreement as described in Section 23.14. 

PUC Order - The decision and order ofthe PUC responding to the application or motion 
filed by tfie parties seeking approval of this Agreemem as described in Section 23.14. 

PUC Order Date - The dale upon which the PUC Order is issued. 

PUC Submittal Date - The date of submittal of HELCO's complete application or motion 
for approval of this Agreement pursuant to Section 23.14. 

PURPA - Public Utility Regulatory Policies Act of 1978 (P.L. 95-617) as amended from 
time to time and as applied in Hawaii by the Public Utilities Commission. 

QF Requirements - As defined in Section 3.2L. 

Qualified Independent Engineer - Any engineer listed on tfie Qualified Independent 
Engineer's List as such list is amended firom time to time. 

Qualified Independent Engineer's List - The list of Qualified Independent Engineers 
attached hereto as "Attachment H" and created and modified from time to time pursuant to 
Section 3.3D(1). 

QF (Qualifying Facilhy) - A facility that meets the criteria established under PURPA and 
18 CFR Pan 292. and Titie 6. Chapter 74 ofthe Hawaii Administrative Rules. 

QLPU (Quick Load Pick Up) - The ability of a generating um't to pick up and sustain a 
stated percentage of its Spinning Reserve within a given number of seconds. 

Reserve Shutdown - The status of a generator that has been taken off-line at the direction 
of HELCO's System Operator, as determined in accordance with NERC GADS. 

Salvage Period - Shall have tfie mearung in Section 3.3B(1). 

Second Notice - The notice described in Section 3.3D(1). 
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Security Agreemenl - The Security Agreement lo be executed by SELLER in favor of 
HELCO in accordance with Section 3.IE granting HELCO a sccurii>' inierest in. among other 
things, all of SELLER'S right title and interest in and lo the Facility, the Project Documents, all 
accounts established pursuant to the Project Documents, all insurance proceeds in respect ofthe 
Facility and all proceeds ofthe foregoing, as the same may be modified or amended from lime to 
lime in accordance with the tenns thereof 

Securitj' Documents - The Security Agreement, the Mortgage, and the Consents, together 
with all uniform commercial code financing statements and olher agreements, consents, 
documents and instruments executed in connection therewith, as the same may be modified or 
amended from time to time in accordance with the terms thereof 

Settiement Date - The dale defined in Section 3.3B(I). 

Simple Cycle - The operation ofthe FaciUty without the ST operating. 

Site - The contiguous piece of rea] property upon which the electric operation and related 
non-real property portions of the Facility are located, as further described in Section 2.1C. 

Site Rep - HELCO's representative as described in Section 9.5. 

Spinning Reserve - The difference between the load cunentiy carried on the Fmlity 
while synchronized and on-line and the Facility's Net Maximum Capacity, both measured at the 
same instant in time. 

Substation - The assemblage of equipment tfiat switches and/or changes or regulates tfie 
voltage of electricity delivered lo HELCO's electrical system from the Facility as indicated in 
"Attachmeni A." 

ST - The steam turbine and related equipment 

Subordination Agreement - ShaU have the meaning in Section 3.1E(1). 

Term - The.term of this Agreemenl as defined in Section 2.6. 

Thermal Energy Sales Coniract(s) - The coniracl(s) between SELLER and an industrial 
thermal energy buyer for the sale by SELLER of thermal energy. 

Transition Period - The period of time between the End of Phase 2 Sian-Up and the start 
of the next Contract Year. 

Unit Trips - The sudden and immediate removal of one (1) or more ofthe Facility's 
gencrator(s) from service as a result of immediate mechanical/clectrical/hydraulic control sysiem 
trips or operator initiated action which causes a similar immediate removal from ser\'icc; 
provided, however, that Unil Trips shall nol mclude: (I) any irmoval of a generator which 
occurs wl thin one (I) hour of when that particular unit was synchronized or resynchronized; or 
(2) irips caused or initiated by HELCO olher than pursuant to Section 4.1 in circumstances 
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described in Section 4.1 A. Unil Trips shall be counted as follows for each incident wfaeUier or 
not during an incident the loss of multiple generators is simultaneous: (i) two (2) Unil Trips 
result when two (2) combustion turbines go off-line; (ii) two (2) Unit Trips result when one (1) 
combustion turbine and the sieam turbine go off-line unless at the time of tfae incident only one 
(I) combustion turbine was on-line and in that event, only one (1) Unit Trip results; (iii) one (I) 
Unit Trip results when one (1) combustion turbine goes off-line; and, (iv) one (1) Unit Trip 
results when the steam mrbine goes off-line. (Until such time that HELCO is operating its 
electrical system under a cn'teria that mandates Spiiming Reserve to cover loss ofthe largest unil 
on the system, the removal of any ofthe Facility's boilers or generators that is (1) not in 
conformance with HELCO Dispatch and (2) directly results in HELCO having to temporarily 
dismpt the delivery of electric service to any HELCO ctistomers shall also be considered a Unit 
Trip.) 

U.S. EPA - The United States Envirormiental Protection Agency. 

Variable O&M Component - Shall have the meaning in Section 5.1 A. 

Weekly Unit Commitment Schedule - The written notice delivered in accordance with 
Section 3.3 A(3). stating for each day ofthe following week the times at which all generating 
facilities on HELCO's electrical system shall start up and shut down. 

60-Montfa Schedule - Shall have tiie meaning in Section 3.2C(8). 

ARTICLE II - SCOPE OF AGREEMENT 

2.1 General Description 

A. Basic Concept 

SELLER will design, construct own, operate and maintain an approximately sixt>' 
thousand kilowatt (60,000 kW) (net) cogeneration facility to produce electricity and thermal 
energy al Haina, Hawaii. The Facility will be constructed in two phases. Phase 1 is intended to 
be placed in commercial operation prior to Phase 2 and will consist of a single CT. Phase 2 of 
the Facility will consist of two CTs and an ST. Following tfae Phase I In-Service Date and 
during the Term of this Agreement, electricity from the FaciUty will be sold to HELCO under 
HELCO Dispatch for use in HELCO's electrical system. The Facility shall be designed, 
constructed, operated and maintained by SELLER so that it will be available on the schedule 
provided for herein and shall thereafter be available for service within the parameters set forth 
herein. 

B. Facility Specifications 

The Facility Functional Description is attached to this Agreement as "Attachment . 
D." The single-line diagram in "Attachment A" shall expressly identify the Point of 
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Interconnection ofthe Facility to HELCO's electrical system. The Facility Functional 
Description includes all facilities required for importation, receipt, storage and handling of fuel, 
waste collection, interim and final waste disposal, condenser cooling water and any other 
facilities necessary for proper operation of ihe Facility, except as herein provided. 

C. Site 

The Site for tfie Facility will be located at Haina, Hawaii. The location and 
Facility layout are more particularly described in "Attachment F." 

D. Eleclric Specifications 

Power supplied by SELLER hereunder shall be in the form of three-phase, 60 
Henz alternating current, at a nominal operating voltage of thirteen thousand eight hundred 
(13,800) volts and power factor dispalchable in the range of 0.85 lagging to 0.98 leading as 
measured at the Metering Point lo maintain system operating parameters as specified by HELCO, 
witfi a minimum net generation design capacity of sixty tfiousand kilowatts (60,000 kW) for the 
full Facility in combined cycle mode. Not later than thirty (30) days after tfie PUC Approval 
Date, SELLER and HELCO shall reasonably mutually agree in writing to additional standards, If 
any, for the quality of electricity, including but not limited to standards for voltage flicker and 
generation of harmonic frequencies, that shall apply to the electricity generated by SELLER. 

E. Fuel and Otfier Expendables 

SELLER will contract for, acquire or otherwise provide for a reliable supply of 
Fuel and other expendables necessary to operate the Facility. 

2.2 Effective Date/ReRulatory Approval 

A. Effective Date of Agreement 

This Agreemenl shall become effective on the Execution Date, provided, that 
notwithstanding tfie foregoing, prior to the PUC Approval Date (i) in no event shall SELLER be 
obligated to sell capacity and energy to HELCO, or have any other obligations to HELCO otfier 
than those set forth in Sections 2.2,2.3A, 2.7, 3.2A(1) (only as lo obligations with respect to 
design and acquiring land righls).(2) (4) and (5). 3.3B, 3.3C. Articles XI, XIII. XIV, XV, XVII. 
XIX. XXli and XXIII and (ii) in no event shall HELCO be obligated to make, any payments 
provided for herein to Seller or have any other obligations to SELLER other than those sel forth 
in Sections 2.2,2.3B, 2.7. 3.1E, 3 JA(4) and (5), 3.3B and 3.3C and Articles XI. XIV, XV, XVII. 
XIX. XXII and XXIII. 

B. EfTect of Delay or Denial of PUC Approval 

If, despite the best efforts ofthe parties, neither a PUC Approval Order nor a PUC 
Order partially or conditionally approving this Agreement that is subject to Section 2.2D or 
Section 2.2E hereof, is obtained within twelve (12) months of tfie PUC Submittal Date, HELCO 
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or SELLER may. by written notice delivered witfiin thirty (30) days of such dale, declare tfiis 
Agreement null and void and the parties hereto shall thereafter be free of all obligations 
hereunder and shall pursue no further remedies against one another, except as provided in Article 
XI and Section 2.2H hereof; provided, however, tfiat, notwithstanding delivery of such notice. 
the date specified above may be extended by a subsequent written agreement. During the period 
until twelve (12) monlhs following the PUC Submittal Date, and any period of extension, 
SELLER and HELCO shall be each obligated to continue perfonnance of their obligations under 
tfiis Agreement whicfa are by tfaeir terms applicable prior to tfie PUC Approval Date. If neither 
part>' elects to terminate within the time frame stated above, tfiis Agreement shall continue in full 
force and effect subject lo tfae other provisions ofthe Article II. 

C. Effect of Delay in Obtaining Non-Apt)ealable PUC Approval Order 

If, despite the best efforts ofthe parties, a Non-appealabJe PUC Approval Order is 
not obtained within twenty-fisur (24) monlhs firom the PUC Submittal Date, SELLER may, by 
written notice delivered to HELCO within thirty (30) days of such dale, declare this Agreement 
null and void and the parties shall thereafter be free of all obligations hereimder and shall pursue 
no further remedies against one another, except as provided In Article XI and Section 2^H 
hereof; provided, however, tfial, if SELLER does not elect to terminate witfiin the time frame 
stated above, this Agreement shall continue in full force and effect, subject to the other 
provisions of Article II. 

D. Effect of Partial Approval of Payment Terms 

In tfae event lhal the initial PUC Order does not allow for tfie recovery by HELCO 
of tfie full power purchase costs under this Agreemenl (i.e.. capacity payments and energy 
payments as well as other costs) in HELCO's base rates and/or Energy Cost Adjustment Clause. 
as the case may be. in the amounls agreed to in this Agreement but the PUC Order is otherwise 
satisfactor}' to HELCO and SELLER in all other material respects, then SELLER has tfae option 
to (1) accept such lower payment rales as are approved by tfic PUC, in which case the parties 
shall make conforming changes to this Agreement; (2) seek reconsideration, which Motion shall 
be filed no later than 30 days after the issuance date for the PUC Order, and. If unsuccessful, 
appeal the PUC's determination, in which case, SELLER shall have accepted such lower power 
purchase costs provided for in the PUC Order, pending the outcome of such actions; or (3) 
terminate tfiis Agreement by written notice delivered within thirty (30) days of tfae earlier of (i) 
tfie issuance date of such initial PUC Order, or (ii) the date twenty-four (24) months following 
tfie PUC Submittal date, without further liability or obligation except as provided in Articles XI 
and Section 2.2H hereof If SELLER elects to proceed under clause (2) above, and is 
unsuccessful in obtaining a Non-appealable PUC Approval Oder, then SELLER shall be 
deemed to have accepted tfae lower power purchase costs provided for in the final PUC Order, in 
which case the parties shall make conforming changes to this Agreement If SELLER does not 
elect 10 proceed under clause (2) above, and does not terminate this Agreement by timely wrinen 
notice under clause (3) above. SELLER shall be deemed w have elected to proceed under 
clause (1) above, provided tfiat if higher allowed power purchase costs are subsequentiy 
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authorized by the PUC. HELCO shall be obligated to pay SELLER such addiiional amounts for 
which aciual recovery subsequently has been approved by the PUC. 

E. Conditional PUC Approval 

If the initial PUC Order requires any maierial change lo this Agreement imposes 
any maierial condition upon such approval, or rejects a material provision of this Agreement the 
parties shall promptly meet to determine in good faith whether il is in the parties' mutual interest 
to seek reconsideration from the PUC. If the parties do not determine within thirty (30) days of 
the PUC Order lo seek reconsideration, or tfie parties determine to proceed with such 
reconsideration but are nol successful in obtaining a PUC Approval Order vrithout such change, 
condition or rejection within ninety (90) days ofthe PUC Order, eitfier party may, by written 
notice delivered to the other party witfiin ten (10) days after expiration ofthe foregoing thirty 
(30) day or ninety (90) day periods, as applicable, elect to renegotiate this Agreemenl. If such 
notice of intent to renegotiate this Agreement is delivered, the parties shall (A) use tfieir best 
efforts and negotiate in good faith to agree within three (3) monlhs fi'om such notice upon a 
mutually satisfactory amcntlment to this Agreement, which to the extent possible eliminates any' 
material adverse effect on either party and preserves the economic and operational arrangemenis 
between the parties as set forth in this Agreement, and (B) resubmit this Agreement as so 
amended, to the PUC for approval ofthe Agreement, as amended. If, despite good faith efforts, 
the parties are unable to reach agreement on a satisfactory amendment within such three (3) 
month period, or obtain PUC approval of such amended agreement within six (6) monlhs of the 
date of submittal to the PUC. or ifa notice of intent to renegotiate this Agreement is not 
delivered, tfie party which is materially adversely affected by such change, condition or rejection 
may. upon written notice delivered to the other party within tfiirty (30) days ofthe earlierof 
(i) expiration ofthe foregoing three (3) month, six (6) month, or ten (10) day periods, as 
applicable, or (ii) tfie date twenty-four (24) monlhs following the PUC Submittal Date, elect lo 
terminate ihis Agreement, witfiout any furtfier liability ,or obligation to the otfier pany except as 
provided in Article XI and Section 2.2H hereof Ifa party that is materially adversely affected by 
such maierial change, condition or rejection does nol terminate this Agreement by timely written 
notice, tfie materially adversely affected party shall be deemed to have accepted such material 
change, condition or rejection, and tfie parties shall make conforming changes to this Agreement 

F. PUC Aot̂ roval Date The PUC Approval Date shall be defined as follows: 

(1) Ifa PUC Approval Order is issued, and is not made subject to a Motion 
for Reconsideration or an appeal, the PUC Approval Dale shall be thirty (30) days after tfic 
issuance date of the PUC Approval Order. 

(2) If the PUC Approval Order becomes subject lo a Motion for 
Reconsideration, and the Motion for Reconsideration is denied or tfie PUC Approval Order is 
affirmed after reconsideration, and such order is not made subject to an appeal, the PUC 
Approval Date shall be deemed to be the issuance date ofthe order denying reconsideration of or 
affirming tfic PUC Approval Order. 
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(3) If the initial PUC Order is subject to Section 2.2D or Section 2.2E. and 
this Agreement is not terminated pursuant lo the provisions of such Sections, the PUC Approval 
Date shall be the earlier of (i) the date upon which the right to terminate pursuant to Section 2.2D 
or Section 2.2E. as the case shall be, shall cease, or (ii) tfie date twenty-four (24) months 
following the PUC Submittal Date. 

(4) If the PUC Approval Order, or an order denying reconsideration ofthe 
PUC Approval Order or affirming approval ofthe PUC Approval Order after reconsideration, 
becomes subject to an appeal, then the PUC Approval Date shall be the earlier of (i) the date 
upon whicfa the PUC Approval Order becomes a Non-appealable PUC Approval Order, or (ii) the 
date twenty-four (24) months follovnng tbe PUC Submittal Date. 

G. Effect of Reconsideration or Appeal of PUC Approval Order 

(1) If the PUC Approval Order is vacated or reversed in whole or in material 
paru or is materially modified, by the PUC after reconsideration, such that the resulting PUC 
Order is no longer a PUC Approval Order, and is not a PUC Order partially or cotiditionally 
approving tfiis Agreement that would be subject lo Section 2.2D or Section 2.2E hereof if It were 
an initial PUC Order (in which event the parties shall proceed in accordance with Section 2.2D 
or Section 2.2E, as the case may be), the panies shall seek reinstetement ofthe PUC Approval 
Order. If such efforts are not successful within twenty-four (24) months from the PUC Submittal 
Date. HELCO or SELLER may, by written notice delivered witfiin thirty (30) days of such date, 
declare this Agreemenl null and void and the parties shall thereafter be free of all obligations 
hereunder and shall pursue no further remedies against one another, except as provided in 
Article XI and Section 2.2H hereof In seeking reinstatement ofthe PUC Approval Order, 
HELCO may. but shall not be required to. iiutiate or join in a Motion for Reconsideration or an 
appeal from the resulting PUC Order, uitfess HELCO is a required or necessary party to such 
Motion for Reconsideration. 

(2) If the PUC Approval Order is vacated, reveracd or held invalid, void or 
unlawful In wtole or in material part, or the PUC Approval Order is materially modified such 
that the resulting PUC Order is no longer a PUC Approval Order, and is not a PUC Order 
partially or conditionally approving this Agreement that would be subject to Section 2.2D or 
Section 2.2E hereof if it were an initial PUC Order (in which event the parties shall proceed in 
accordance with Section 2.2D or Section 2.2E, as the case may be), within twenty-four (24) 
months after the PUC Submittal Date as a result ofan appellate order, tfae parties shall seek 
reinstatement ofthe PUC Approval Order. If such efforts are not successful within twenty-four 
(24) monlhs ftom tfie PUC Submittal Date, HELCO or SELLER may, by vmtten notice 
delivered within thirty (30) days ofthe date of such appellate order, declare this Agreement null 
and void and the parties shall thereafter be free of all obligations hereunder and shall pursue no 
further remedies against 'one another, except as provided in Article XI and Section 2'.2H hereof 
Nothing herein shall be construed to require HELCO to initiate or join in a Motion for 
Reconsideration or an appeal fixim a PUC Order issued in response to tiie panics' efforts to seek 
reinstatement ofthe PUC Approval Order, unless HELCO is a required or necessary party to tfie 
Motion for Reconsideration or appeal. 
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(3) If the PUC Approval Order is vacated, reversed or held invalid, void or 
unlawful in whole or in material part, or is materially modified, as a result ofan appellate order 
(i.e..ssa result of an order by acourtofcompclenljurisdictionafterappeal, or by the PUC upon 
remand after appeal) at a date later ihan iwenty-four (24) months fi^m tfie PUC Submittal Date. 
and SELLER does not terminate this Agreement pursuant to Section 2.2C, the parties shall 
jointly seek rcinslatemem ofthe PUC Approval Order. If such efforts are not successfiil vflthin 
twenty-four (24) months thereafter, tfiis Agreement shall be amended to elimiiiale any maierial 
adverse irnpact on HELCO ofthe appellate order, or of tfie PUC Order issued upon ftirther PUC 
proceedings, including but not limited to any adverse impact on HELCO's ability to recover the 
full power purchase costs under this Agreement and to preserve lo the extent possible, the 
economic and operational arrangements between the parties as set forth in this Agreement 

(4) Pending resolulion ofthe parties' efforts lo reinstate the PUC Approval. 
Order, and the issuance of a final PUC Order upon further proceedings, HELCO's obligation to 
make payments to SELLER imder this Agreemenl shall be limited to the amount ofthe power 
purchase costs that HELCO is allowed to recover. If the final PUC Order issued upon fiirther 
proceedings docs not allow foe the recovery by HELCO of the full power purchase costs under 
tfiis Agreement HELCO's obligation to make payments to SELLER thereafter under this 
Agreemenl shall be limited to the amouni ofthe power purchase costs that HELCO is allowed to 
recover pursuant to sucfa PUC Order. If higher allowed power purchase costs are subsequently 
aulhorized by tfie PUC. HELCO tfiereafter shall be obligated lo pay SELLER such additional 
amounts for which aciual recovery has been approved by the PUC. If HELCO has paid or 
becomes obligated to pay SELLER any amounls pursuant to this Agreement prior to the date the 
final PUC Order issued upon further proceedings becomes a Non-appealable PUC Order that 
HELCO has not been able and/or will not be able to recover through its base rates or Energy Cost 
Adjustment Clause, and/or if HELCO has recovered such amounts bul is or will be required to 
refund to its customers amounts atuibutable to this Agreement SELLER shall repay such 
amounts to HELCO wiihin thirty (30) days of receipt of HELCO's written demand for 
repayment 

(5) If tfie initial PUC Order is subject lo Section 2.2D or Section 2.2E, and the 
Agreement is not terminated pursuant to the provisions of sucfa sections, then the initial PUC 
Order, or a subsequent PUC Order or PUC Approval Order if the initial PUC Order is amended 
as a result of a Motion for Reconsideration filed by SELLER or by the parties, shall be deemed 
to be a PUC Approval Order for purposes of Section 2.2F and 2.2G. 

H. Obligations of Panies Upon Termination. 

If pursuant lo Section 2.2B. 2.2C, 2.2D, 2.2E, or 2.2G, a party exercises its righl 
to terminate, this Agreement shall be terminated and null and void and the parties hereto shall be 
free of all obligations hereunder, other than as provided under Article XI, except thai if SELLER 
exercises its right lo tenninate. then SELLER shall reimburse HELCO for its reasonable, 
documented out-of-pockei costs in seeking PUC Approval as provided in Article XXII. 
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2.3 Conditions Precedent 

A HELCO Conditions Precedent 

Subject to and consistent witfi the provisions of Sections 2.2,2.3B, 2.4 and 2.5. 
HELCO's obligation to purchase energy and/or capacity ftom SELLER pursuant to this 
Agreement, and any and all obligations of HELCO which are ancillary to that purchase, 
including, without limitation, HELCO's obligations under Articles IV, V and VI and Sections 
3.1,3.2E, and 3.3A and B, are contingent upon the following: 

(1) Following the Execution Date - ^itfun sixty (60) days after tfie PUC 
Submittal Date, SELLER shall provide HELCO with eitfier, at SELLER'S option, tbe available 
design materials listed in "Attachment O" or other evidence reasonably demonstrating tfiat the 
Fuility, if constructed, operated and maintained pursuant to the design materials and in 
accordance with Good Engineering and Operating Practices, can be reasonably expected to haVe 
a useful Ufe at least equal to the Term. 

(2) On or Before Closing Date - On or before tfie Closing Date. SELLER shall 
provide HELCO with tfie following: 

(i) Copies ofthe following executed Project Documents, if applicable, 
in each case redacted to exclude any confidential or proprietary information: (A) tfae Thermal 
Ene i^ Sales Contract (if SELLER intends to be a Qualifyu^ FaciUty by selling useful thomal 
energy), whicfa contract sfaall have an initial term of at least two (2) yeara; (B) the Fuel Supply 
Agreemem; and (C) other contracts (if any) entered into by SELLER for the purchase of critical 
materials and services necessary for the operation and maintenance ofthe Facility; 

(ii) Copies of any and all then-required insurance policies (or bindera 
as appropriate) procured by SELLER in accordance with Article XUI relating to tbe construction 
ofthe Facility, as the case may be; 

(iii) A certificate, executed by a duly authorized officer of SELLER 
certifying tfiat (A) SELLER has tfie right to locate the Facility at the Site for the Term and 
(B) SELLER has obtained all then-required permits, consents, licenses, approvals and other 
governmental authorizations needed to commence construction of tfie Facility. 

(3) On or Before Phase 1 In-Service Date - On or before the Phase 1 
In-Service Date, SELLER shall provide HELCO with: 

(i) Copies of any and all then-required insurance policies (or binders 
as appropriate) provided by SELLER required pursuant to Article Xm to be in effect prior to 
operation ofthe Facility; and 

(ii) A certificate, executed by a duly authorized officer of SELLER 
certifying that: (A) SELLER has obtained all then-required permits, consents. licenses, 
approvals and other governmental authorizations needed to operate tfae Facility throughout the 
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Term or, if one or more such permits, consents, licenses, approvals or authorizations is not 
available ai that time for the full Term, for such lesser period as is available; and (B) construction 
of Phase 1 ofthe Facility is substantially complete, that the Facility has been constructed 
substantially in compliance with the terms of this Agreement and with the information submitted 
pursuant lo Section 2.3A(1) and (2), and that all operational testing has been satisfactorily 
accomplished and the Facility is ready to begin producing power on a commercial basis tmder 
the terms and conditions of this Agreement. 

SELLER shall also provide any other materials required by Sections 2.3A(1) and (2) if HELCO 
has,pursuantlo2.3B(l), extended the date for compliance with tfae Phase 1 In-Service Date. 

(4) On or Before Phase 2 In-Service Date - On or before the Phase 2 In-
Service Date, SELLER shall provide HELCO with eitfier, at SELLER'S option, a certificate 
stating or other evidence reasonably demonstrating tfae items set fortfa in Section 2.3A(3), as such 
items relate to Phase 2. 

B. Failure of HELCO Conditions Precedent 

(1) Righl to Declare an Event of Default - If SELLER fails to comply in full 
v^th any ofthe requirements of Section 2.3A and the requirements of this Section 2.3B(1), 
HELCO may declare such failure an Event of Default under Section 7.1 A(3) and exercise its 
rights under Article VII. In tfae event that SELLER anticipates that it may fail to meet any ofthe 
requirements of Section 2.3A, SELLER shall be given a reasonable additional period to meet 
such requirements, if SELLER demonstrates that (i) SELLER is reasonably likely to achieve the 
Phase 1 In-Service Date on or before fifteen (15) months afler the Phase I In-Service Date 
Deadline, as extended for Force Majeure, or as otherwise provided herein, and (ii) SEXXER is 
reasonably likely to achieve the Phase 2 In-Service Date on or before fifteen (15) months after 
the Phase 2 In-Service Deadline, as extended for Force Majeure, or as otherwise provided herein. 
Upon completing the undertakings set forth in the immediately preceding sentence and nol later 

than thirty (30) days prior to the applicable deadline for meeting any requirement under 
Section 2.3A (without regard to any extension which may be granted under this Sectiori 2.3B(1)), 
SELLER shall certify to HELCO. in writing, that HELCO has been provided witfi all material 
information necessary for HELCO to make an informed decision with respect to such mattera 
and lhal such information is true and correct in all material respects and in no way materially 
misleading. Wiihin thirty (30) days of HELCO's receipt of such certification, HELCO shall give 
wrinen notice to SELLER in which HELCO eitfier agrees to a new deadline specified in such 
notice (either by reference lo a fixed calendar date or to a defmed event) for achieving 
compliance with the requirement involved or declares an Event of Defttult in accordance with the 
first sentence of tfus Section 2.3B(I). If SELLER fails to comply substantially witfi the 
requirements of Section 2.3A by such new deadline, HELCO may immediately declare such 
failure an Event of Default in accordance with the first sentence of this Section 2.3B(1), 

(2) SELLER'S Declaration Requirements - Not later than ninety (90) days 
after the PUC Submittal Date, SELLER shall subnut to HELCO a written statement declaring 
whether SELLER considers that it has complied with Section 2.3A(1) and shall identify with 
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particularity the submissions on which it relies and shall certify that such submissions are true 
and correct in all material respects and in no way materially misleading. On or before tfae 
Closing Date, SELLER shall submit to HELCO a written statement declaring whether SELLER 
considera that it has complied with Section 2.3A(2) and shall identify with particularity the 
submissions on v4ucfa it relies and shall certify that such submissions are true and correct in all 
material respects and in no way materially misleading. Not later than fifteen (15) days following 
the Phase 2 In-Service Date, SELLER shall submit to HELCO a written statement declaring 
whether SELLER considers that it has complied with Section 2.3A(4) and shall identify with 
particularity the submissions on which it relies and shall certify that such submissions are true 
and correct in all material respects and are not materially misleading. 

(3) HELCO's Declaration Requirements • HELCO shall be deemed to have 
waived its right to declare any feilure by SELLER lo comply in full with the requirements of 
Sections 2 J A(I), 2 JA(3) or 2.3A(4) to be an Event of De&ult if (i) witfi respect to any 
extension requested by SELLER under Section 2.3B(I), HELCO fails to deliver to SELLER 
written notice in accordance with Set^on 2.33(1) or (U) with respect to all other requirements 
under Section 2.3B(I), HELCO fails to declare an Event of Default within 30 days of receiving 
the wrinen statement required under Section 2JB(2) relating to Sections 2.3A(I), (3) or (4). 
Within thirty (30) days of receiving SELLER'S written statemcm pursuant to Section 2.3B(?), 
HELCO shall provide SELLER witfi eitfier a written declaration tfiat SELLER has satisfied the 
requirements of Section 2.3 A(2), or a written statement setting forth the requirements HELCO 
believes have not been met by SELLER, HELCO's failure to provide SELLER with such 
written declaration or statement within the foregoing thirty (30) day period shall be deemed a 
waiver of its right to declare an Event of Default with respect to the requirements set forth in 
Section 2.3A(2). HELCO shall not be deemed to have waived its right to declare an Event of 
Default if SELLER knew or should have known that any of its submissions or declarations to 
HELCO under Section 2.3 were materially incomplete, inaccurate or misleading. 

2.4 Failure to Meet Milestone Dates 

A. Right to Declare Event of Default 

(I) Failure to Achieve Milestones - If SELLER ftuls to achieve any Milestone 
Event within three (3) months after its Milestone Date as set forth in "Attachment B," as 
extended for reasons of Force Majeure or as otherwise provided in this Agreement. SELLER 
shall within thirty (30) days thereafter submit for HELCO's review and approval, vAacb ^iproval 
shall not be unreasonably withheld, a detailed plan w^ch desoibes (i) tfae reasons wfay such 
Milestone Event was not achieved, (ii) SELLER'S proposed measures for achieving such 
Milestone Event as soon as practicable thereafter, and (iii) SELLER'S proposed measures for 
meeting the Phase \ In-Service Date and Phase 2 In-Service Date by not more than six (6) 
montfis after tfie Phase I In-Service Date Deadline and Phase 2 In-Service Date Deadline, 
respectively. Until such Milestone Event is met, SELLER shall provide HELCO witfi montfiJy 
progress reports as to the status of SELLER'S efforts to achieve such Milestone Event 
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If SELLER thereafter fails to achieve any Milestone Event within nine (9) monlhs 
after its Milestone Date as set forth in "Attachment B," as extended for reasons of Force Majeure 
or as otfierwise provided in this Agreement and if HELCO reasonably determines lhal such 
failure makes it unlikely tfiat tfie Facility will achieve tfie Phase 1 In-Service Date by fifteen (15) 
monlhs after ihe Phase 1 In-Service Date Deadline or tfie Phase 2 In-Service Date by fifteen (15) 
montfis after tfie Phase 2 In-Service Date Deadline, HELCO may, at any time after nine (9) 
months after such Milestone Date, declare sucfa failure to achieve a Milestone Dale an Event of 
Default and exercise its rights provided for in Article VII; provided that if HELCO does not 
exercise such righl to declare an Event of Default within fifteen (15) monlhs after such Milestone 
Date, it shall be deemed to have waived its rights to declare an Event of Default in connection 
with such failure. . 

(2) Dispute Over HELCO's Determination - If SELLER disputes HELCO's 
determination that SELLER has failed to achieve any task within the required time period or 
disputes the reasonableness of HELCO's determination that tfae Facility is unlikely lo achieve the 
Phase 1 In-Service Date or Phase 2 In-Service Date, as the case may be, within the stated periods 
provided in Section 2.4A(1), SELLER may catl for expedited arbitration ofthe issue in 
accordance with Section 2.4C, and any related declaration ofan Event of Default by HELCO 
shall be stayed until such arbitration is concluded. If the arbitrator fmds that SELLER has not 
failed lo achieve sucfa task within such time period or the arbitrator rejects HELCO's 
determination as unreasonable, then any HELCO declaration ofan Event of Default hereunder 
shall be null and void. 

B. Late Charges 

In tfie event the Facility has nol achieved either In-Service Datt Deadline by three 
(3) months after such In-Service Date Deadline, as extended for reasons of Force Majeure or as 
oihcrwise provided in this Agreement SELLER shall pay lo HELCO Late Charges as follows: 

(1) if either or both In-Service Date Deadlines are missed, the total amount of 
$10,000 per day, commencing on the day following such three (3) month period, until the earlier 
of (X) the date on which the Facility achieves tfie Phase 1 In-Service Date or Phase 2 In-Service 
Dale, as the case may be, associated with such missed In-Service Date Deadline; (Y) the date 
nine (9) months after the Phase 2 In-Service Deadline; or (Z) the date on which HELCO 

. terminates this Agreement under Section 7.2; and 

(2) if either or both ofthe In-Service Date Deadliiws are missed, the total 
amouni of S20.000 per day commencing on the date which is nine (9) months after the Phase 2 
In-Service Deadline, until the earlier of (X) the date on which the Facility achieves the Phase 1 
In-Service Date or the Phase 2 In-Service Date, as the case may be. associated with such missed 
In-Service Dale Deadline, or (Y) the date on which HELCO terminates tfiis Agreement under 
Section 7.2; 

Notwithstanding anytfiing lo the contrary in this Section 2.4B, if HELCO does nol exercise its 
termination right under Section 7.2 by the end ofthe fifteenth (15th) month after the missed In-
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Scr\-ice Dale Deadline (or if botfi In-Service Date Deadlines are missed, tfie fifteenth (15ih) 
montfi after the first missed In-Service Date Deadline), tfie aforesaid Late Charges shall 
thereupon terminate unless prior to the end of tfial period HELCO provides written notice to 
SELLER that if will refrain from exercising its termination right under Section 7.2 for a fiirther 
stated period of time (not to exceed six (6) months without SELLER'S written consent) to be 
fixed by HELCO in said notice, based on HELCO's reasonable estimate ofthe time required to 
achie\'c the Phase I In-Service Date and/or Phase 2 In-Service Date, as applicable, in which case 
the aforesaid Late CTharges shall continue during the steted period of time thus fixed by HELCO. 
Late Charges shall be made in immediately available funds on Monday of each week for 
amounls due with respect to tfae previous seven (7) days except in tfae event of termination of ifais 
Agreement in accordance witfi Section 7.2, in wfaich event Section 7.2D shall apply; provided, 
however, thai in the event SELLER does not make any or all of such payments to HELCO on or 
before the due date for the initial Capacity Charge payment under Section 5. IB, HELCO shall 
have the right to offset any unpaid portion of sucfa Late Charge againsl such iiutial Capacity 
Charge payment and, if necessary, against each succeeding Capacity Charge payment until sucfa 
Late Ctuirge is paid in full Unless HELCO declares an Event of De&ult and terminates this 
Agreement for SELLER'S failure to meet the Phase I In-Service Date and/or Phase 2 In-Service 
Date in accordance with Section 7.1 A( I), then, so long as HELCO accepts delay ofthe Phase 1 
In-Service Date and/or Phase 2 In-Service Date, the paymenl of Late Charges as provided herein 
shall be HELCO's sole and exclusive remedy and SELLER'S sole liability for damages for 
SELLER'S delay in achieving the Phase 1 In-Service Date and/or Phase 2 In-Service Date. 

C. Arbitration 

(1) Time of the Essence 

The parties agree that time is ofthe essence in resolving any dispute regarding the 
declaration ofan Event of Defauh by HELCO pursuant to Section 2.4A. Accordingly. 
ari?jiration pursuant to this Section 2.4C shall be the exclusive mechanism for resolving any such 
dispute, and the timetable set out iii tfais Section 2.4C sfaall be adhered to strictiy. 

(2) Designation of Arbitrator 

If SELLER disputes the declaration ofan Event of Defauh by HELCO pursuant to 
Section 2.4A, SELLER shall give wrinen notice to HELCO of such dispute within seven (7) days 
after receipt of said declaration ofan Event of Default Upon such written notice by SELLER, a 
single Qu^ified Independent Engineer shall be designated as a single arbitrator to consider and 
resolve sucfa dispute as provided for hereia The selection of such single arbitrator shall be made 
from the list established in Section 3.3D(2) and the provisions of Article XIV shall not apply to 
the selection of such arbitrator or to tfie conduct of sucfa arbitration. If HELCO and SELLER do 
not agree upon the arbitrator to be employed within seven (7) days ^ e r SELLER'S notice of 
dispute, SELLER shall designate the arbitrator from the list provided for under Section 3.3D(2) 
nol later than tfie seventfi (7th) day following receipt by HELCO of SELLER'S notice of dispute. 
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(3) Timing of Arbitrator's Decision 

The arbitrator shall complete all proceedings and issue his decision witfi regard to 
the declaration ofan Event of Default under Section 2.4A within thirty (30) days ofthe date on 
which he is designated unless the arbitrator determines lhal additional time is required in order to 
give adequate consideration to the matter. In such case the arbitrator shall state in writing his 
reasons for believing that additional time is needed and shall specify the additional period 
required. Such additional period shall nol in any event exceed thirty (30) days. 

(4) Standard to be Applied 

After hearing the parties* positions, the arbitrator shall determine whether 
HELCO has exercised reasonable judgment in determining that SELLER'S failure to achieve a 
Milestone Event by the Milestone Date has made it unlikely that the FaciUty will achieve the 
Phase 1 In-Service Date or Phase 2 In-Service Date, as the case may be, by the periods set forth 
in Section 2.4A(1). 

(5) . Effect of Arbitrator's Decisions 

Unless the parties otherwise agree, the arbitrator's decision shall become binding 
upon tfie parties al such time as the decision is confirmed by order of a court of competent 
jurisdiction pursuant to Chapter 658, Hawaii Revised Statutes. 

(6) Cost of Arbitration 

The parties shall each pay fifty (50) percent ofthe cost ofthe arbitration. 

2.5 No Waiver 

Except as oihcrwise provided herein, failure by HELCO to invoke its rights under 
Sections 2.3 or 2.4A wilh respect lo any particular Condition Precedent or Milestone Event shall 
in no way diminish HELCO's rights upon the failure of SELLER to achieve any subsequent 
Condition Precedent or Milestone Event prior lo its applicable Milestone Date. Notwithstanding 
any otfier provision hereof, HELCO's failure lo declare an Event of Default during the lime 
periods provided for in this Agreement sfaall not constimte a waiver if such failure is the direct or 
indirect resuh of SELLER'S misstatement of a maierial fact or SELLER'S omission of a material 
fact which is necessary to make any representation, warranty, certification, guarantee or 
statement made (or notice delivered) by SELLER lo HELCO in connection with this Agreement 
(whether in writing or otherwise) nol misleading. 

2.6 Term 

Subject to issuance ofthe PUC Order referred to in Section 23.14 and the provisions of 
Sections 2.2A and 2.3 A, the Term of tfiis Agreement shall commence upon the Execution Date 
and, unless extended pursuant to Section 2.6A below or for periods of Force Majeure occurring 
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after the Phase 2 In-Service Date, or as otherwise provided in this Agreement, this Agreement 
shall terminate on the 30tfi anniversary of tfie Phase 2 In-Service Date of tfie Facility. 

A. Extension of Term 

HELCO shall have the first opportunity to negotiate with SELLER to purchase 
tfie capacity and/or Net Electric Energy Output ofthe Facility for periods beyond tfie Tenn. At 
the request of HELCO. SELLER shall enter into such good faith negotiations at any time after 
the beginning of tfie fifth (5lh) calendar year prior to tfic end ofthe Term, shall attempt in good 
faith to reach agreement with HELCO, and shall not negotiate with any otfier entity unless no 
agreement has been reached between HELCO and SELLER as of thirty-six (36) monlhs prior to 
the end ofthe Term. Unless otherwise specifically steted in writing by HELCO, any negotiations 
commenced within such five (5) year period shall be considered terminated as ofthe end ofthe 
Term. 

B. Post Term 

Upon expiration ofthe Term and any extensions thereof, the panies hereto shall 
no longer be bound by the terms and conditions of this Agreement, except to tfie extent necessaiy 
to enforce tfie rights and obligations of tfie parties arising under this Agreement before tfie end of 
the Term. However, should the original Term end wilh the parties hereto actively negotiating for 
the purchase of the Facility pursuant to Article XIX or tfie capacity and/or Net Electric Energy 
Output ofthe Facility, then such Term shall be automatically extended on a month-to-month 

;:basis under the same terms and conditions as contained in this Agreement for so long as said 
negotiations continue in good faith. The month-to-month Term extensions shall end sixty (60) 
days after either party notifies the other in writing that said negotiations have terminated. 

2.7 SELLER Financing 

Notwithstanding any olher provisions in this Agreement, if within eight (8) months from 
the Execution Date. SELLER has been unable, despite its reasonable best efforts, to obtein a firm 
commitment (subject to customary conditions including, withom limitation, receipt of all 
required permits and approvals) by a prospective lender or underwriter for construction and term 
non-recourse projeci financing for the Facility on commercially reasonable terms and conditions, 
taking into account tfie Facility's size, fuel type, technology, geographic location and intended 
use of tax-exempt financing, then SELLER, at its option, may termitwte this Agreemenl without 
any liability or further obligation on the part of either party under this Agreement, except as 
provided in Articles XI and XXII and Section 2.2H; provided however, tfiat HELCO shall have 
ihe option, upon the request of SELLER, to participate in good faith negotiations vrith potential 
financing parties for a period of not less than thirty (30) days to modify any terms of tfiis 
Agreement as needed to acquire financing on satisfactory terms and conditions; provided further, 
that (A) during such negotiations tfie Milestone Dates and the In-Service Date Deadlines shall be 
extended on a day-to-day basis; and (B) any such termination under the terms of tfais Section 2.7 
must occur, if at all. within the later of (i) nine (9) months after the Execution Date; (ii) forty-five 
(45) days after tfic PUC Order Date; (iii) sixty (60) days after tfic PUC Order Date if tfie PUC 
Order amends any maierial provision of this Agreement; or (iv) the earlier of sixty (60) days after 
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the date of filing of any Motion for Reconsideration of. or appeal from, ihc PUC Order, or ten 
t lO) days after the date such Motion for Reconsideration or appeal is resolved. SELLER shall 
reimburse HELCO for any out-of-pocket costs incurred in connection with HELCO's 
paniclpatlon In good faith negotiations with potential financing parties pursuant to this Section 
2.7. 

ARTICLE III - SPECIFIC RIGHTS AND OBLIGATIONS OF THE PARTIES 

3.1 Rights and Obligations of Both Parties 

A. Sale and Purchase of Power 

SELLER shall produce, supply and sell lo HELCO and HELCO shall take from 
SELLER and pay for the Firm Capacity and Net Electrical Energy Output as determined 
hereunder under the terms and conditions eslablished in this Agreement 

B. Protection of Facilities 

Each party shall be responsible for protecting its own facilities from possible 
damage by reason of electrical disturbances or faulls caused by the operation, faulty operation or 
non-operation of the other party's facilities, and such other party shall not be liable for any such 
damage so caused. 

C. Good Engineering and Operating Practices 

HELCO and SELLER and all their employees, agents, assigns and contractors 
shall act in accordance with Good Engineering and Operating Practices in carrying out all actions 
under this Agreement. 

D. Interconnection Facilities 

Simultaneously herewith, SELLER and HELCO have entered into the 
Inicrconneciion Agreement 

E. Security Documents 

Concurrent witfi the Closing Date. SELLER and HELCO shall comply with tfie 
following requirements: 

(I) SELLER shall execute and deliver lo HELCO tfie Security Agreement and 
the Mortgage, which shall contain terms and conditions reasonably satisfactory to the Financing 
Parties and HELCO. to secure tbe performance by SELLER of its paymenl obligations under tfais 
Agreement; provided, that HELCO shall concurrentiy execute and deliver to Financing Panies 
and SELLER a subordination agreement (the "Subordination Agreement") which shall contain 
terms and conditions generally required by lenders of long-term, non-recourse project loans and 
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pro\ided further, that such lemis and conditions sfaall be reasonably satisfactory to Financing 
Parties and HELCO. which shall use best efforts to complete such documentation vithin sixty 
(60) days ofthe commencement of negotiations. The Subordination Agreement shall 
subordinate, in all respects, the Security Agreemenl and tfie Mortgage to tfie mortgage and 
securit)- interest provided to the Financing Parties in an amouni and to the extent that such 
security interest and mortgage secure such credit extended by the Financing Parties to SELLER 
as shall be required for the development construction and operation of tfie Facility. 

(2) SELLER and HELCO shall each execute and deliver to tfae other or shall 
cause lo be executed and delivered to tfte other any required consents. 

(3) SELLER shall request the original Financing Parties and any additional or 
substitute Financing Panies to become panies to such documentation as is reasonably necessary 
to give effect to this Section 3.IE. 

(4) SELLER and HELCO shall each execute and deliver to tfae other favorable 
legal opinions of counsel, in reasonably satisfactory form and substance, to the effect that this 
Agreement has been duly authorized and execmed by that party and constimtes a legally 
enforceable obligation binding against that party in accordance with its terms, subject to 
customary exceptions. 

(5) SELLER and HELCO shall each execute and deliver to the other such 
. other documents and instruments, and take such other actions as may be reasonably necessary 

(A) for HELCO to establish and perfect its rights under the Security Documents and to obtain 
and give full effect to the security interest, mortgage and priority contemplated hereby and 
(B) for SELLER to carry out the transactions contemplated by the Financing Documents, as 
reasonably requested by the Financing Parties. 

3.2 Rights and Obligations of SELLER 

A. Design and Construction of Facility 

(1) General - SELLER shall furnish all financial resources, labor, tools, 
materials, equipment, transportetion, supervision, and other goods and services necessaiy to 
completely design and build the Facility as more particularly described in Section 2.1B. 
SELLER shall also be responsible for acquiring any and all necessaiy land rights for the Facility 
as well as for fuel handling and waste disposal infrastructures. The design and construction of 
tfie Facility as well as the acquisition of olher necessary infrastructures shall take place using 
Good Engineering and Operating Practices. 

(2) Milestone Dates - Due to the critical namre of HELCO's energy needs, tfie 
attainment of all Milestone Events, on or prior to applicable Milestone Dates esteblished as bf 
tfie date of this Agreement and specified in "Attachment B," as extended due to Force Majeure or 
as otfierwise provided, is essential, and SELLER will make all reasonable efforts to meet the 
Milestone Dates. Unless a change in such dates is agreed to in writing between the parties, a 
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failure to achieve a Milestone Event witfiin three (3) montfis after its Milestone Dale shall be 
treated in accordance witfi tfic provisions of Section 2.4 and Article VII, if applicable lo such 
condition. 

(3) In-Service Date Deadlines - The Phase 1 In-Service Dale shall occur no 
later than fourteen (14) months after tfie Execution Dale or eight (8) months after the PUC 
Approval Date, whichever is later (tfie "Phase 1 In-Service Date Deadline") and the Phase 2 In-
Service Date shall occur no later tfian eighteen (18) monlhs after the Execution Date or tv«lve 
(12) months afier the PUC Approval Date, whichever is later (the "Phase 2 In-Service Dale 
Deadline") unless extended as a result of Force Majeure or as otherwise provided in this 
Agreement. A failure to achieve the Phase 1 In-Service Date or Phase 2 In-Service Date by the 
dates specified in Section 7.1 A( I) shall be treated in accordance wilh the provisions of 
Section 2.4 and Article VII, if applicable to such failure. 

(4) Permits and Licenses - SELLER shall assume full responsibility for tfie 
acquisition of all permits and licenses required for the construction and operation ofthe Facility; 
provided that, HELCO shall cooperate with and shall nol oppose SELLER'S efforts in 
connection therewith. Notwitfistanding anything to tfie contrary, if SELLER does not obtain all 
permits necessary for construction of tfie Facility witfiin eight (8) months ofthe PUC Approval 
Daw, SELLER shall have the right to terminate this Agreement wiihin thirty (30) days thereafter, 
effective upon written notice to HELCO, and SELLER shall thereafter have no fiirther liability or 
obligations to HELCO, except as provided in Articles XI and XXII; provided, that such right to 
terminate must be exercised no later tfian twenty-four (24) monlhs after the PUC Submittal Date. 

(5) Review of Facilities - SELLER shall make readily available to HELCO. 
during normal business houra, non-proprietary, detailed engineering and as-built drawings 
relaling to the design and construction of the Facility within a reasonable time after such 
drawings are available. HELCO shall have an opportunity, from time lo time, as reasonably 
requested by HELCO, to (a) review and comment on the design ofthe Facility, (b) to observe tfie 
construction ofthe Facility and the equipment to be installed therein and (c) ro inspect the 
Facility and related equipment following the completion of construction and/or installation of 
Phase I and Phase 2; provided that, such activities do not materially interfere with SELLER'S 
construction or operation ofthe Facility. Unless otherwise agreed to by tfie parties, HELCO 
shall, as soon as practicable, but in no event later than thirty (30) days following provision to it 
of (i) any design materials or (ii) any opportunity for inspection by il ofthe construction ofthe 
Facility, review and provide comments tfiereon, and SELLER shall, as soon as practicable, but in 
no event later than thirty (30) days after receipt of such comments, respond in writing, either 
noting agreemenl and action to be taken or reasons for diragreement. If SELLER disi^ees with 
HELCO. it shall note alternatives it will take to accomplish the same intent, or provide HELCO 
with a reasonable explanation as to why no action is required by Good Engineering and 
Operating Practices. In no event shall any review, comment or failure lo comment by HELCO 
be deemed to be an endorsement, warranty or vraiver of any right by HELCO or creale.any 
obligation by SELLER; provided, however, that HELCO shall be deemed to have vraived its 
right lo review, comment and inspect under this Section 3.2A(5) with respect to any specific 
design materials or inspection opportunity provided to it if it fails to exercise such specific rights , 
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witfiin tfie tfiirty (30) day period refened lo in this Section 3.2A(5) and such subsequent untimely 
exercise of such specific rights would delay construction ofthe Facility or cause material 
prejudice to SELLER. In no event however, shall any failure by HELCO to exercise its rights 
under this Section 3.2A(5) constitute a waiver by HELCO of, or otfierwise release SELLER 
from, any otfier provision of ihis Agreement In areas of common concem. such as the type and 
settings of SELLER'S protective relaying equipment, SELLER shall submit such concems. 
designs and settings for FIELCO's review and comment. 

(6) Facility Protection Equipment -

(i) SELLER shall, at its own cost, furnish, install, operate and 
maintein inlemal breakers, relays, switches, synchronizing equipment and other associated 
protective and control equipment necessaiy to maintain the standard of reliability, quality and 
safety of electricity production suiteblc for parallel operation with HELCO's electrical system as 
required by Good Engineering and Operating Practices. The Facility shall be designed so tbai it 
does not trip for an electrical fault or transient condition in HELCO's electrical system that will 
be cleared by primary protection. HELCO shall have the right, but not the obligation, to review 
and accept the design of all such equipment and protective relay settings as soon as practicable, 
and in no event later than forty-five (45) days prior to tbe Closing Date and shall present any 
comments relating thereto to SELLER, as soon as practicable and in no event later than sbcty 
(60) days after receiving such design information. HELCO shall have the right, but nol the 
obligation, to review, inspect and comment on any future action by SELLER to modify or 
replace such equipment or change such settings, as soon as practicable, and in no event later than 
least forty-five (45) days prior to such future action; provid«i. however. HELCO shall present 
any comments relating thereto to SELLER as soon as practicable, and in no event later tfian 
forty-five (45) days after receiving infonnation relating to such future action. HELCO shall have 
tfie right, but not the obligation, to review, inspect and accept the installation, construction and 
setting of all such equipment in order to ensure consistency with the design submitted by 
SELLER for HELCO's review. If HELCO exercises such right, HELCO shall inform SELLER 
as soon as practicable, and in no event later than forty-five (45) days after such review or 
inspection, of any problems it believes exist and any recommendations it has for correcting such 
problems. HELCO's inspection and acceptance of SELLER'S equipment and settings shall not 
be construed as endorsing the design thereof, nor as any warranty ofthe safety, durability or 
reliability of said equipment and settings, nor as a waiver of any of HELCO's rights or constitute 
any obligation of SELLER; provided, however, thai HELCO shall be deemed to have waived its 
right to review, inspect and accept under this Section 3.2A(6Xi). with respect to any specific 
design materials, settings, or inspection opportunity provided to it, ifii fails to exercise such 
specific rights within the forty-five (45) day periods referred to in tftis Section 3.2A(6Xi)- In no 
event, however, shall any failure by HELCO to exercise its rights under tfiis Section 3 JA(6Xi) 
constitute a waiver by HELCO oC or otherwise release SELLER from, any other provision of 
this Agreement. SELLER and HELCO shall cooperate with each other in good faith in agreeing 
upon design standards for any equipment or settings referred to in this Section 3.2A(6Xi). 

(ii) Witfiin a reasonable time after receipt of HELCO's comments 
referred to in Section 3.2A(6Xi) or notification by HELCO of problems related to SELLER'S 
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obligations under Section 3.2A(6)(i) but no later than ninety (90) days after such notification 
'unless such condition is causing a safety hazard or damage to HELCO's electrical system or 
HELCO's customer's facilities, in which event the correction must be promptly made by 
SELLER), SELLER shall either implement HELCO's proposals or SELLER'S alternatives to 
accomplish the same purpose, and shall inform HELCO of such action, or provide HELCO with 
a reasonable explanation as to why such actions are not required by Good Engineering and 
Operating Practices. Notwithstanding tfae foregoing, SELLER shall utilize relay settings 
prescribed by HELCO. which may be changed over time within the design capability ofthe 
equipment as HELCO's electrical system's requirements change. If SELLER demonstrates that 
the utilization of such relay settings would likely result or shall have resulted in an event 
normally requiring Liquidated Damages or an Event of Default SELLER shall be excused from 
same. 

(7) Progress Reports - Ori the firsl day of each monlh following approval of 
this Agreement by the PUC under Section 23.14 and continuing until the Phase 2 In-Service 
Date, SELLER shall provide HELCO with monthly progress reports containing a reasonable 
level of detail on the status of each specific Condition Precedent contained in Section 2.3A and 
the status of efforts lo meei each Milestone Date. If. during any month, SELLER has reasonable 
cause to believe that it will be unable to achieve any Milestone Date, it shall so inform HELCO 
in the next monthly progress report. At HELCO's request SELLER shall provide an opportunity 
for HELCO to meet with appropriate personnel of SELLER or its contractors to discuss and 
assess any such monthly progress report. 

B. Operalion and Maintenance of Facility 

(1) Standards- SELLER shall operate the Facility in accordance with Good 
Engineering and Operating Practices. Subject to those standards, SELLER shall deliver to 
HELCO the available Net Electric Energy Output ofthe Facility under HELCO Dispatch and 
shall use all reasonable efforts to operate the Facility in a manner that maximizes the overall 
reliability of HELCO's electrical sysiem. The Facility shall not trip for an electrical fauh or 
transieni condition in HELCO's electrical system of less than 18 cycles duration, or a resulting 
trip shall be considered a Unil Trip which shall count towards the number of allowable Unit 
Trips under Section 3.2D(5). 

While a generator is on Reserve Shutdown, SELLER may not perform any 
maintenance, inspections or repairs that could delay start-up of lhal generator or impair tfiat 
generator's ability to reach maximum electrical output, if so directed by HELCO's System 
Operator. Section 3.2C specifies performance criteria for the start-up of a generator(s) in Simple 
Cycle and combined cycle mode from Reserve Shutdown stetus. SELLER shall seek permission 
from HELCO's System Operator before SELLER voluntarily removes a generator from Reserve 
Shutdown status: if such change In generator stetus by SELLER is involuntary. SELLER shall 
promptly advise HELCO's System Operator. Failure by SELLER to promptiy advise HELCO's 
Sysiem Operator of such a change fn)m Reserve Shutdown status shall be considered an" 
unreported derating per Section 8.1C. HELCO may request SELLER to certify thai the activities 
of SELLER during Reserve Shutdown conform lo the definition of Reserve Shutdown. 
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(2) Functioning Proiective Equipment - SELLER shall operate the Facility 
with all applicable installed system protective equipmcni in service whenever tfae generator is 
connected to or is operated in parallel witfi HELCO's electrical system, except for normal testing 
puiposes in accordance with Good Engineering and Operating Practices. SELLER shall have 
qualified persormel test and calibrate all protective equipment at regular intervals not to exceed 
one (I) catendar year. A unit functional trip test (which shall include an overspeed trip test on 
the Sleam turbine) shall be performed annually in accordance witfi industry standards. Following 
a Major Equipment Overhaul, a functional trip test shall be performed and shall simulate 
abnormal trip conditions separately at each primary element that initiates a trip and shall 
demonstrate that the trip system produces the appropriate equipment response. In no event shall 
any trip test conducted purauant to tfiis Section 3.2B(2) constitute a Unit Trip. If al any time 
HELCO has reason to doubt the integrity ofthe Facility's protective equipment and reasonably 
suspects that such purported loss of integrity would jeopardize the reliability of HELCO's supply 
of electrical energy lo its customera, SELLER shall be required to reasonably demonstrate to 
HELCO's satisfaction the correct calibration and operation ofthe equipment in question. 
HELCO shall not be liable for any damage to SELLER'S equipment resulting from the failure of 
Facilit)' protective equipment. 

(3) Personnel and System Safety • SELLER shall provide, at a location 
approved b>' HELCO, a manual disconnect device which provides a visible break to electrically 
separale the Facility from HELCO's electrical system. Such disconnect device shall be lockable 
in the OPEN position and accessible to HELCO personnel at all times. Notwiihslanding any 
Olher provision of this Agreement if at any time HELCO determines tfial tfae continued operation 
ofthe Facilit>' (i) is substantially likely to endanger the safety of persons and/or property, (ii) is 
substantially likely to endanger the integrity of HELCO's electrical system or (iii) is substantially 
likely to have an adverse effect on the equipment of HELCO's customers and can be reasonably 
demonstrated to have such adverae effect, then in each case (i) through (iii), HELCO shall have 
the right to disconnect tfie Facility fix)m HELCO's electrical system, giving as much advance 
notice to SELLER as is practicable under the given circumstences. If the Facility is separated 
fi^m HELCO's electrical system for any reason, under no circumstances shall SELLER reclose 
into HELCO's electrical system without first obtaining specific approval to do so from HELCO's 
System Operator which approval shall be granted promptly upon the removal ofthe cause steted 
in sub-clauses (i) through (iii) above. The Facility shall remain disconnected imtil such time that 
tfie condition specified under (i). (ii) or (iii) above has been corrected, and HELCO shall not be 
obligated to accept or pay for any energy w^ch might otherwise have been received from the 
Facility during such Period. If HELCO disconnects tfae Facility from HELCO's electrical 
sysiem. it shall immediately notify SELLER by telephone or hotfine and thereafter confirm in 
writing tfie reasons for tfie disconnection. The claim of occurrence of any event as described in 
this Section 3.2B(3) shall be subject to verification by SELLER. SELLER shall be paid tfie 
Capacity Charge regardless ofthe causes of disconnection. If it is determined lhal HELCO did 
not have a valid reason for disconnecting the Facility, tfie duration ofthe period of separation 
will not be counted against EAF or EFOR or for the purpose of calculating any other 
performance standard. 
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14) Operating Records - SELLER shall maintain, at least daily, a log in which 
il shall record all pertinent date that will indicate whether the Facility is being operated in 
accordance wilh Good Engineering and Operating Practices. These dala shall include, bul not be 
limited to. all maintenance and inspection work performed al the Facility, circuit breaker trip 
operalions. relay operations including target indications, megavarand megawatt recording charts 
(and/or equivalent computer records), all unusual conditions experienced or observed and any 
reduced capability and the reasons therefor and duration thereof. SELLER sfaall provide HELCO 
access to SELLER'S records which identify the priority, as internally assigned by SELLER, of 
specific preventive or corrective maimenance activities. These records shall include items for 
which SELLER has deferred the inspection or corrective action to a future scheduled plant 
outage. In addition, SELLER shall provide copies of all written correspondence between 
SELLER and the Financing Parties or SELLER and tfie insurance underwriters for tfie Facility 
equipment pertaining to maintenance practices, procedures and scheduling (including deferral) of 
maintenance at the Facility. In addition, SELLER shall, within ten (10) Business Days, provide 
HELCO with subsequent written confumation any time SELLER experiences a Unit Trip or 
other unplanned outeges or deratings. Such written confirmation shall contain information in 
sufficient detail for HELCO to analyze the incident, including the date and time of occunence as 
well as the cause ofthe Unit Trip, if sucfa cause is known. "Attachment M" is an example of a 
written confirmation. HELCO shall have the right to request reasonable additional information if 
necessao' to evaluate the incident In addition, if so requested by HELCO. SELLER shall by 
9:00 a.m. Hawaii Standard Time of each day provide HELCO wilfa hourly, eleclric output date 
for the prior day. Corteciion of any errors in this date shall be provided to HELCO by noon 
Hawaii Standard Time of ihe following day. Any and all records, correspondence, memoranda 
and Olher documents or electromcally recorded date related to thc.fueling, operation and 
maintenance ofthe Facility shall be mainteined by SELLER for a period of not less than six (6) 
years. HELCO shall have tfie righl to review and copy any such ilems upon request 

(5) Maintenance Records - Prior to February 1 of each year. SELLER shall 
submit or make available to HELCO for inspection at the Site, a summary in a format similar to 
the example provided in "Attachment G" of all maintenance and inspection work performed in 
the prior calendar year. The summaiy shall present the requested data in a meaningful and 
informative manner consistent with the cooperative exchange of information between the parties. 
If available and practicable, such summary shall be provided in elecu-onic format with sufficient, 
software so that HELCO can group activities for specific process areas ofthe Facility and be able 
to view the maintenance history of a specific equipment item. Such summaiy shall also include 
SELLER'S proposals for correcting or preventing recurrences of identified equipment problems 
and for performing such other maintenance and inspection work as is required t^ Good . 
Engineering and Operating Practices. Within sixty (60) days of receiving such summary, and 
after any reasonable inspection desired by HELCO ofthe Facility and consultation with 
SELLER. HELCO may provide written recommendations for specific operation or maintenance 
actions or for changes in tfie operation or maintenance program ofthe Facility. HELCO's 
making or failing to make recommendations with respect to operation and maintenance ofthe 
Facility shall not be construed as endorsing the operation and maintenance thereof ot as any 
warranty of tfie safely, durability or reliability ofthe Facility nor as a vwiiverof any HELCO 
right Within a reasonable time after HELCO makes such recommendations, not to exceed 
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ninety (90) days, SELLER shall implement HELCO's recommendations or SELLER'S 
alternatives to accomplish the same purpose, and shall so inform HELCO, or explain to HELCO 
in writing why such actions are not reasonably required lo ensure thai tfae short-term and 
long-term operation of the Facility are not materially adversely affected or impaired, or why such 
actions are not required by Good Engineering and Operating Practices. 

• (6) Major Outages - If SELLER believes that a major outege is required to 
prevent a Catastrophic Equipment Failure, SELLER shall notify FIELCO as soon as practicable 
and HELCO shall promptiy act, upon SELLER'S reqiKSt. to approve such outege, which 
approval sfaall nol be unreasonably withheld, delayed or conditioned. If an outege under this 
Section 3.2B(6) does not occur until after the next weekend period, it shall be considered a 
maintenance outage and shall not count against SELLER for purposes of determining EFOR. 

C. Delivery of Power to HELCO; Dispatch Constraints 

(1) Delivery Voltage Standards - Electricily generated by SELLER shall be 
delivered to HELCO at the Point of Interconnection in the form of 3-phase, 60 Hertz alternating 
current at a nominal operating voltege of 69 KV with a maximum limit of 72.45 KV and a 
minimum limit of 65.55 KV or such change in staiuiards as the parties mutually agree. The 
acmal operating voltege will be under tfie control of HELCO's System Operator, subject to tfie 
above limits. 

(2) Frequency Standards - The electrical frequency of electric energy 
delivered to HELCO by SELLER shall not vary by more than onc-tentfi (0.1) Hertz fixim 60.00 
Hertz, except during unavoidable momentary fluctuations. Frequency will normally be 
controlled by HELCO's EMS. HELCO shall have tfae right to utilize the Facilify to regulate 
frequency on HELCO's electrical system consistent with this Section 3.2C. 

(3) Reactive kVAR Standards - HELCO's System Operator shall specify tfie ,. v 
reactive kVAR requirements (power factor) with respect to tfae real power delivered by SELLER 
to HELCO. Reactive kVAR requirements will be from 0.98 leading to 0.85 lagging power factor 
delivered by SELLER to HELCO. SELLER will dispateh kVARs witfiin tfus range as specified 
by HELCO's Sysiem Operator. HELCO will not be obligated to purchase reactive kVARhs 
from SELLER. SELLER will deliver or curtail delivery of reactive kVARfas as directed by 
HELCO's System Operator consistent witfa Section 3,2 and the Dispatch Constraints. Uncier 
special conditions when SELLER is delivering kilowatts to HELCO. SELLER shall, if HELCO 
so requests, consume reactive kVARs up to 0.98 leading power factor being delivered by 
SELLER to HELCO. 

(4) Generator H Constant - In recognition of HELCO's electrical system's 
stebility concems, the Facility generator shall have an H constant of 1.2 or faigfaer. A lower value 
of H constant may be accepted by HELCO if supported by a system stability study perfonned by 
HELCO and paid for by SELLER. In any case. ISELLER must obtain HELCO's wrinen 
approval, which approval shall nol be unreasonably witfiheld, ofthe H constant in the installed 
equipment 
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(5) Entire Output Delivered - During the Term, SELLER shall deliver to 
HELCO in accordance witfi HELCO Dispatch the entire Net Eleclric Energy Output associated 
with tfie Firm Capacity. 

(6) Interconnection - SELLER shall deliver the electricity conU^cted for under 
this Agreement to HELCO's electrical system at the Point of Intercotuiection. 

(7) Operation of Synchronizing Breakers - SELLER shall have tfie ability to 
trip and close its generator synchronizing breakers located at the Facility. HELCO will have trip 
control only and breaker status indication and current telemetry over certein breakers, as shown 
in "Attachment A." SELLER shall notify HELCO of all operations of these breakers, in advance 
of such operation if practicable. 

(8) Schedule of Outeges - Prior to July 1 of each year, SELLER shall submit 
for review and comment by HELCO an initial schedule of expected energy delivery periods for 
the sixty (60) montfi period beginning with January ofthe following year (the "60-Month 
Schedule"). The 60-Month Schedule shall supersede any previous 6Q-Month Schedule and stete 
the periods of operation, the dates and duration of all scheduled shutdowns, reductions of output 
and scheduled maintenance, and the reasons therefor, including the scope of work for the 
maintenance requiring shutdown or reduction in output of tfie Facility. SELLER shall (i) revise 
such 60-Month Schedule to accommodate reasonable requests made by HELCO no later than 
December 1 ofthe year preceding the year in which a scheduled revision is requested lo take 
place; provided that, if the requested revision is one of liming, the revised date(s) shall be within 
the same calendar year as scheduled, so long as such revised schedule is consistent with Good 
Engineering and Operating Practices and does not or is not reasonably likely lo, have a maierial 
adverse effect on the perfonnance ofthe Facility; and (ii) use its reasonable best efforts, 
consistent witfi Good Engineering and Operating Praaices, lo accommodate any subsequem 
changes in such 60-Month Schedule (either delaying or advancing such 60-Month Schedule) 
reasonably requested by HELCO in the evenl that HELCO is experiencing or expecting to 
experience a short-term shortage of supply of energy, capacity or both or any otfier operational or 
electrical problems with HELCO's electrical system, in which case HELCO shall reimburse 
SELLER for any net incrementel costs of changing the 60-Montfa Schedule to accommodate 
HELCO; provided that SELLER provides written documentetion of such net incremental cost 
and makes a reasonable effort to include potential savings (for exampte. an improved heal rate) 
atuibuteble to the change in schedule. 

The normal armual maintenance requirements for the Facility are the 
equivalent of two (2) weeks of full plant sixty (60) MW outege. Notwilfasianding the foregoing, 
SELLER shall not take units down for maintenance such that tfie capability ofthe Facility falls 
below thirty (30) MW at any given time, except with HELCO's prior approval, which shall not 
be unreasonably withheld. 

SELLER shall not schedule any maintenance not listed on the 60-Month 
Schedule that will reduce or eliminate electric output ofthe Facility withoul coordination wilh 
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and approval of HELCO. which approval shall not be unreasonably withheld, delayed or 
conditioned, and shall use all reasonable efforts to provide HELCO with as much advance notice 
as is practicable prior to removing the Facility from service for such ma'mtenance. Such removal 
from senice will be treated as a forced outege if so required under NERC GADS. 

(9) Minimum Load Capability - Subject to tfie Dispatch Constraints, w^en on­
Une. the Facility shall provide the following net minimum load capability: one (1) CT. Simple 
Cycle mode - five (5) MW; one (1) CT. combined cycle mode - seven (7) MW; two (2) CTs, 
Simple Cycle mode - ten (10) MW; two (2) CTs, combined cycle mode - sixteen (16) MW. 

(10) Short Circuit Ratio - The short circuit ratio shall be between 0.4 and 1.0 
inclusive. 

(11) Open Circuit Transient Field Time Constant - The open circuit transient 
field time constant shall be thirteen (13) seconds or less. 

(12) Generator Step-Up Transformer Impedance • The generator step-up 
transfonner impedance shall be between seven percent (7%) and nine percent (9%), inclusive, on 
transformer OA rating. 

(13) Response Ratio • The excitation system response ratio shall be 1.0 or 
higher. 

(14) Ceiling Voltage - The excitetion system ceiling voltage shall be one 
hundred fifty percent (150%) of rated main generator field voltage. 

(15) Excitetion Source Immimity - Tfae excitetion source shall be immune to 
variations in system voltege. 

(16) Stetic Regulator - Tfae excitetion system shall have a stetic regulator. 

(17) Field Foreing Ability • The excitetion system shall have field forcing 
abilit>'. 

(18) Droop Characteristic - The imit speed-droop characteristic shall have a 
nominal setting of five percent (5%) and variable senings between three percent (3%) and six 
(6%). 

(19) OverAJnder-Speed - The over-speed/under-speed operating capability 
shall be +/-1.5 Hz continuously and +/- 3 Hz for a nunimum of six (6) seconds per occurrence. 

(20) Control Systems - The power source for control systems will be designed 
to be immune from system transients in accordance with Section 3.2A(6). 
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(21) Regulation Capability - The Facility shall be capable of operating in 
isochronous or droop mode. 

(22) Capacity Tests - SELLER shall conduct Initial Acceptance Tests for Phase 
1 and Phase 2 and any subsequent Capacity Tests (subject to inspection by HELCO) in 
accordance wilh the testing procedures set forth in "Attachment L," to determine when Capacity 
Charge payments should begin or be adjusted in accordance witfi Section 5.1B. 

(23) Cycling of tfie Heat Recovery Steam Generators and the Steam Turbine -
Witfiin the limitetions (if any) set forth in the PSD Permit regarding limits on starts or resteris, 
ihc generating units may be shut down and restarted as requested by HELCO pursuant to 
HELCO Dispatch: provided that under normal (non-emergency) system conditions, neither heat 
recover)' steam generator shall be shut down and restarted more than an average of once per day 
during any Calendar Monlh and provided, further, that ihe parties shall cooperate and use good 
faith efforts in seeking to remove such limitetions (if any) sel forth in the PSD Permits regarding 
starts or restarts. Ifa heat recoveiy steam generator is taken off-liric and put back on-line within 
five (5) houra. such process shall not be deemed a "restart" for purposes of this Section 3.2C(23). 
If (to the e.xtcni permitted under the PSD Permit) HELCO shuts down and restarts either heat 

recovery steam generator more than thirty (30) times during any Calendar Month, HELCO shall 
pay to SELLER Five Hundred Dollars ($500) (1995 $) (as escalated by the factor of 
GDPIPDO.,RRE,VGDPIPDBASE. ^ described in "Attachmeni I") for each restart tfiereafter during 
such Calendar Month as reimbursement for SELLER'S start-up costs. Such amounls shall be 
included by SELLER in the next Monthly Invoice. 

(24) Stertup Periods - The maximum time to full load under normal (non­
emergency) system conditions shall be thirty (30) minutes for warm start-ups and two (2) hours 
for cold start-ups. When requested by HELCO under emergency conditions. SELLER shall use 
reasonable efforts to accelerate such start-up periods to the extent the Facility is capable of doing 
so within manufacturer's specifications and warranties. 

(25) Ramp Rates - The maximum ramp rate during normal (non-emergency) 
system conditions shall be 4.4 MW per minute, per CT up lo 22 MW for each CT. When 
requested by HELCO under emergency conditions, SELLER shall use reasonable efforts to 
maximize such ramp rales to the extent the Facility is capabte bf doing so within manufacturer's 
specifications and warranties. 

(26) QLPU - If one CT is operating in Simple Cycle or combined cycle, the 
QLPU for any tfiree (3) second period shall be tfie lesser of (i) 4.4 MW or (ii) 22.0 MW less tfie 
current output of such CT. If both CTs are operating in Simple Cycle or in combined cycle, tfie 
QLPU for any three (3) second period shall be tfie lesser of (i) 8.8 MW or (ii) 44.0 MW less tfie 
current cumulative outpm of such CTs. 

(27) Simple Cycle Operation - During tfie Phase 1 Period, tfie Facility shall run 
wilh one (1) CT in Simple Cycle, as requested by HELCO Dispatch. During the Phase 2 Period. 
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the Facility may be run with one (1) or two (2) CTs in Simple Cycle, as requested by HELCO 
Dispatch, subject to the following provisions: 

(i) HELCO and SELLER shall cooperate witfi each other in good faith 
to determine on a monih-by-momh basis, the extent to which the Facility may be dispatched by 
HELCO in Simple Cycle during the remainder ofthe calendar year, without jeopardizing tfic 
Facilil)''s QF Status (the "Allowed Simple Cycle Period"). In addition, on a monthly basis, at 
least one (I) week prior to the end of tfie Calendar Month, SELLER shall provide HELCO witfi a 
calculation of tfae Facility's operating and efficiency standards as set forth in the QF 
Requirements based on the Facility's operation during the calendar year up to lhal point in lime; 
provided, that, HELCO use such calculations and related information provided to HELCO under 
this Section only for purposes of determiiung the Allowable Simple Cycle Period and shall keep 
such calculations and related information confidential and shall not disclose such calculations 
and information to any third parties without tfae prior express written consem of SELLER. 

(ii) HELCO shall notify SELLER ifii intends to request that the 
Facilitj' run in Simple Cycle. Upon receipt of such notice, SELLER shall promptiy provide 
HELCO with an update ofthe Allowed Simple Cycle Period (if any, to the extent agreed by the 
parties) for the remainder ofthe calendar year (in writing or to be confirmed in writing). In the 
event that HELCO tfien requests that the Facility nm in Simple Cycle and the Facility loses its 
QF stetus. HELCO shall indemnify, reimburse and make SELLER whole with respect to (A) the 
documented, incrementel, reasonable, out of pocket costs and expenses of such loss of QF stetus, 
including the legal costs and other expenses of filings before federal and stete regulatory 
agencies, if any. up to Fifty Thousand Dollara (S50,000) and (B) any reduction in the payments 
SELLER is entitied to receive pursuant to the order of sucfa agencies or other adverse regulatory 
impact on SELLER'S economic arrangements with HELCO as set forth in this Agreement (up to 
the amounts SELLER would have received under Article V herein), bul only to the extent that 
SELLER demonstrates tfiat such loss of QF status is due to Simple Cycle operation requested by 
HELCO and that the actual number of Simple Cycle houre tfie CTs ran exceeded the Allowed 
Simple Cycle Period for the remainder ofthe calendar year; provided, however, the foregoing 
indemnification with respect to clause (B) shall nol apply if SELLER shall have received from 
the PUC or other applicable federal or stete agency a satisfactory order to the efTect that the 
Facility shall not be subject to rate regulation or any reduction in the payments SELLER is 
entitied to receive following any resultii^ loss of QF status. 

(iii) In the event that tfae Facility loses its QF stetus as described in 
clause (ii) above. HELCO shall cooperate with SELLER in seeking any necessary regulatory 
approvals with Ihe intention of preserving the economic arrangements between the parties set 
forth herein. 

(iv) For any period during which HELCO requests the Facility to run in 
Simple Cycle, HELCO shall indemnify, reimburse and make SELLER whole with respect to any 
and all reasonable, documented, incremental, out-of-pocket costs (sucfa as tfw incremental costs 
of providing an altemative source of tfiermal energy to the purchasci<s) under the Thermal 
Energy Sales Coniraci(s)) expenses, lost economic benefits (wfaich shall include the difference 
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between revenues under ihe Thermal Energy Sales Coniracl(s) and tfus Agreement for such 
incremental energy) or liabilities to third parties under tfic Thermal Energy Sales Contraci(s) 
resulting from such Simple Cycle operations, up to a limit of Five Thousand Dollars ($5,000) per 
diem for each day tfiat the Facility runs in simple cycle pursuant to a HELCO request. Such 
reimbursement up to $5,000 per diem shall be subject to an overall limitation on HELCO's 
annual liability of Five Hundred Thousand Dollars ($500,000). 

(v) All requests by SELLER for indemnification or reimbursement 
under this Section shall be paid promptiy by HELCO, subject to verification. 

(vi) For purposes of this Section, Simple Cycle operations in 
connection with nomial startup ofthe Facility shall nol be considered a request by HELCO that . 
the Facility run in Simple Cycle. 

(vii) A failure by SELLER lo operate the Facility in Simple Cycle at 
HELCO's request as provided herein, sfaall count against SELLER for purposes of calculating 
EAF and EFOR, which shall be HELCO's exclusive remedy in the event of such failure to 
operate. 

(viii) In conjunction with the application or motion for approval of this 
Agreement, the parties shall petition the PUC for a declaratory order determining that SELLER 
will not be deemed to be a "public utility" within tfie meaning of Section 269-1, Hawaii Revised 
Statutes, in the event that HELCO requests that tfie Facility run in Simple Cycle, and the Facility 
loses its QF status due to Simple Cycle operalion requested by HELCO. 

D. Warranties and Guarantees of Performance 

(I) Equivalent Availability Factor - SELLER wanants and guarantees that the 
Facility will achieve an EAF of al least the following amounts: 

From the Phase I In-Service Date to tfie End of Phase 2 Start-Up - 85%; 

End of Phase 2 Slart-Up to end of Transition Period and alt Conttact Years 
thereafter (cxcepi years in which there is a Major Equipment Overhaul) - 90%. 

Years in which there is a Major Equipment Overhaul - 89%. 

Ifa Force Majeure evcnl(s) and/or a Catastrophic Equipment Failure(s) 
occur, the EAF calculation for purposes of computing Liquidated Damages or Event of Default 
criteria shall have a reduction lo both the numerator and denominator equal lo the number of 
equivalent full toad hours ofthe Force Majeure evenl(s) and/or Catastrophic Equipment 
Failure(s) which occurred during the period represented by the calculation. 

(2) Equivalent Forced Outege Rate - SELLER warrants and guarantees that 
the Facility will not exceed an eight perccnl (8%) EFOR from the Phase I In-Service Dale until 
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the End of Phase 2 Siart-Up and a four percent (4%) EFOR from the End of Phase 2 Start-Up to 
the end of the Transition Period, and in each Contract Year thereafter. If a Force Majeure 
eveni(s) and/'or a Catastrophic Equipment Failurie(s) occur, the EFOR calculation for purposes of 
calculating Liquidated Damages or determining Event of Default criteria shall have a reduction 
to both the numerator and denominator equal to tfie number of equivalent full load houre ofthe 
Force Majeure evcnt(s) and/or Catastrophic Equipment Failure(s) which occurred during the 
period represented by the calculation. 

(3) Firm Capaclly - SELLER warrants and guarantees that after the firat 
twelve (12) months following the Phase 2 In-Service Dale, the Facility will hiave and maintain 
the capabilit>- to produce and deliver to tfie Metering Point, in accordance witfi the terms of tfais 
Agreement the Firm Capacity. 

(4) Quality - SELLER warrants and guarantees that the Facility will produce 
power tfiat meets tfie quality standards in Section 3.2C(I). (2), and (3). 

(5) Unit Trips - SELLER warrants and guarantees that the Unit Trips ofthe 
Facility per annum wilt not exceed twelve (12) per annum from the Phase I In-Service Date until 
the End of Phase 2 Start-Up and six (6) per armum from the End of Phase 2 Stan-Up to the end 
ofthe Transition Period, and during any Contract Year thereafter. 

(6) EXCLUSIVE WARRAN-HES - THE FOREGOING WARRANTIES 
CONS'HTUTE THE EXCLUSIVE WARRANTIES UNDER THIS AGREEMENT AND 
OPERATE IN LIEU OF ALL OTHER WARRANTIES, WHETHER ORAL OR WRITTEN. 
SELLER AND HELCO DISCLAIM ANY OTHER WARRANTY, EXPRESS OR IMPLIED. 
INCLUDING WTTHOUT LIMITA'HON, WARRANTIES OF MERCHANTABILITY OR 
FITNESS FOR A PAR-HCULAR PURPOSE. 

E. Metering 

(1) Metere - HELCO shall purchase and own metere sulteble for measuring 
the integrated Net Electric Energy Output of the Facility in kW and kWh on a time of use basis 
and of reactive power flow in kilovar and kilovarhoure. HELCO will calibrate these devices in 
accordance with the latest edition of the American National Standards Institute Code for 
Electricity Metering. The kilovar hour metere sfaall be ratcfaeted to prevent reversal in the event 
the power factor is leading. HELCO shall install, maintain and annually lest such meiers and 
shall be reimbursed by SELLER for all reasonably incurred costs (including applicable sales 
taxes) for such installation, maintenance and testing work. SELLER shall furnish, install and 
maintain in accordance with HELCO's requirements and at no charge to HELCO, all conductore, 
service switches, fuses, meter sockets and cases, meter and instrument transformere,-switchboard 
meter test switches, meter panels, steel structures and similar devices required for service 
connection and meter instellations. HELCO shall install two (2) complete sets of metering 
equipment using tfie same instrument uansformere for each metering station. SELLER may. al 
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its own expense, monitor (by electronic means or otherwise) any meters described in this Section 
3.2E(l). 

(2) Commurucalions, Telemetering and Remote Control Equipment - HELCO 
shall purchase, install and own such communications, telemetering and remote control equipmcni 
at the Facility as may reasonably be required in order to allow HELCO to dispatch the electrical 
energy from the Facility as required to optimize economic ^ d reliable operation of HELCO's 
electrical sysiem. Such equipment shall meet HELCO's reasonable specifications for 
transmission of metered data to locations specified by HELCO. If HELCO installs and mainteins 
such communications, telemetering and remote conu-ol equipment at the Facility. SELLER shall 
reimburse HELCO for its reasonable procurement and installation costs related thereto up to One 
Hundred Thousand Dollare ($ 100,000) and maintenance costs related thereto, which shall be an -
up front fixed payment of Eighty-Two Thousand Dollars ($82,000) at the time such equipment is 
instelled. Subsequent to the initial Facility design. HELCO may purchase and install such 
additional communications, telemetering, and remote control equipment and may require 
SELLER to install at HELCO's expense, any reasonably necessary additional transducere. test 
switches, AC and DC sources, telephone lines and interconnecting wiring at any time during the 
Term. 

(3) • Meter Testing - HELCO shall provide at least twenty-four (24) hours 
notice to SELLER prior to any test it may perform on the metering or telemetering equipment 
SELLER shall have the right to have a representetive present during each such test. Either party 
may request additional tests in addition to the armual test provided for in Section 3.2E(]) and 
shall pay tfie cost of such additional test. If any of tfae metering equipment is found to be 
inaccurate al any time, HELCO shall promptiy cause such equipment to be made accurate, and 
the period of inaccuracy, as well as the estimate for correct meter readings, shall be determined 
in accordance with Section 3.2E(4). 

(4) Corrections • If any test of metering equipmcni conducted by HELCO 
indicates that its meter readings are in error by one perccnl (1%) or more, the meter readings 
from such equipment shall be corrected as follows: (i) determine the error by testing the meter al 
approximately ten percent (10%) of the rated curreni (lest amperes) specified for the meter, (ii) 
determine the error by testing the meter al approximately one hundred percent (100%) ofthe 
rated current (test amperes) specified for the meter, (iii) the average mem^ error shall then be 
computed as the sum of one-fifth (1/5) the enor determined in (i) and four-fifths (4/5) tfie error 
detennined in (ii). The average meter error shall be used to adjust the bills for the amount of 
electric energy supplied to HELCO for the previous six (6) months from the Facility, unless 
HELCO's or SELLER'S records conclusively esteblish that sucfa error existed for a greater or 
lesser period, in whicfa case tfae correction shall cover such actual period of error, except as 
specified in Section 6.3.. 

F. Fuel and Other Materials 

SELLER shall be responsible for acquiring, transporting and storing adequate 
supplies of Fuel and other materials used in the operation ofthe Facility during the Term. An 
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adequate supply of Fuel under normal conditions shall, at a minimum, include at least a twenty-
four (24) day reserve on tfie Site, which shall be determined by SELLER in good faith based 
upon (i) the average level of HELCO Dispatch during the previous six (6) months and (ii) the 
expected level of HELCO Dispatch during the following monlh as indicated by HELCO. In tfie 
event either SELLER or HELCO has available excess Fuel which is nol necessary for operations. 
and the other party is experiencing a fiiel shortege. tfae parties shall, to the extent possible, 
cooperate on a temporary, emergency basis, by making a'vailable such excess Fuel to tbe other 
upon such party's request, subject to full reimbursement for all costs. 

G. Waste Handling 

SELLER shall be responsible for the handling and proper disposal of any waste 
products produced by the Facility, including but not limited to waste water and ash. or for any 
costs associated therewith. 

H, Emissions 

SELLER shall be responsible for the control and consequences of any and all 
emissions produced as a result of operation ofthe Facility and for all costs associated tfierewith. 

I. Compliance with Laws 

SELLER shall at all times comply with alt valid and applicable federal, stele and 
local laws, rules, regulations, ordere, permit conditions and other governmental actions (where 
non-compliance may materially adversely impact SELLER'S performance under this Agreement) 
and shall be responsible for alt costs associated therewitfi. 

J. Adequate Spare Parts 

SELLER shall at all times keep on hand or have ready access to sufficient spare 
parts to maintein the Facility in a manner w ûcfa provides reasonable assurance, consistent witfa 
Good Engineering and Operating Practices, that the warranted performance of the Facility will be 
achieved. SELLER agrees to budget and maintain at least Five Hundred Thousand Dollare 
($500,000) (1998$) wortfi (as escalated by tfie factor of GDPIPDCURKEKT/GDPIPDB^, as 
described in "Attachment I") of sucfa spare parts for the Facilify. 

K. Periodic Meetings 

The General Manager or an alternate satisfactory to HELCO shall attend periodic 
meetings with appropriate HELCO representetives and be prepared to discuss Facilify operations 
and maintenance and interface with HELCO's electrical system operations. Such meetings may 
be regularly scheduled or called specifically to address particular problem areas. 
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L. Maintenance of Qualifying Facility (QF) Status 

SELLER shall use its reasonable best efforts to be in compliance with the criteria 
for qualifying cogeneration facilities as sei forth in HAR Sections 6-74-6 and 6-74-7 and 18 CFR 
Sections 292.205 and 292.206 (tfie "QF Requirements") following tfie Phase 2 In-Service Date, 
except to the extent HELCO requests that the Facility operate in a manner that would jeopardize 
its QF status («.^.. extended Simple Cycle operation). SELLER shall certify its compliance with 
tfie QF Requirements to HELCO each year (if applicable). Loss or forfeiture of QF stetus shall 
not affeci the prices set fortfi in Article V or tfie parties' obligations hereunder; provided tfiat. 
(i) upon the loss or forfeiture of QF stetus for reasons otfier tfian resulting from HELCO 
Dispatch. SELLER shall promptly seek FERC certification (if applicable) as an EWG under tfie 
Energy Policy Acl of 1992; (ii) if, as a result of SELLER'S loss or forfeiture of QF status. 
SELLER is able to deliver additional capacity to HELCO above the Firm Capacity, such 
additional capacity shall be offered to HELCO and HELCO shall have the option to purchase 
such additional capacity at a discount of twenty-five percent (25%) from the Capacity Rates set 
forth in Article V; and (iii) if, as a resuk of SELLER'S loss or forfeiture of QF stetus, SELLER is 
able to realize cost savings resulting from a reduction or elimination of tfiermal energy deliveries. 

, SELLER shall provide HELCO wilh a monthly rebate of fifty percent (50%) of such savings 
realized by SELLER. Except witfa respect to HELCO's indemnification obligations as provided 
for in Section 3.2C(27) and this Section 3.2L, any change in the QF sutus ofthe Facility after tfae 
Execution Date shall not affect either party's obligations under this Agreement. 

M. Notice of Certain Events 

To the extent any ofthe following events occur and could reasonably be likely to 
have a maierial advcrec effect on SELLER'S performance under this Agreement. SELLER shall 
provide HELCO with notice ofthe occurrence of such evenl and SELLER'S proposed measures 
to ensure that such event will nol lead lo an Event of DefaiUt or otherwise materially impair 
SELLER'S ability to perform iis obligations under this Agreement: 

(1) SELLER shall fail to comply with any provision with respect to any 
obligations for borrowed money in excess of One Million Dollare ($1,000,000) if tfie effect of 
such failure to comply is to cause, or to permit the holder or holders of such obligations (or a 
trustee on their behalf), to cause such obligations to become due prior to tbeir steied maturity. 
except 10 the extent that such failure to comply shall have been cured or waived prior lo any 
acceleration of such obligations thereunder and said cure or waiver shall not have involved the 
receipt by any such holder or holdere of any additional consideration, financial or otherwise. 

(2) Any final order, judgment or decree is entered in any proceeding, wfaich 
final order, judgment or decree provides for the payment of money in excess of One. Hundred 
Thousand Dollars ($ 100.000) by SELLER, and SELLER shall not discharge tfie same or provide 
for its discharge In accordance with its terms, or procure a stey of execution thereon within sixty 
(60) days from the entry thereof, and wiihin such period of sixty (60) days, or such longer period 
during which execution on such judgment shall have been steyed, appeal therefrom and cause the 
execution thereof to be stayed during such appeal. 
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(3) SELLER shall fail to make any payment for materials or labor used in the 
engineering, design, construction, maintenance or operation ofthe Facility witfiin ninety (90) 
days after the due date tfiereof. except for payment obligations contested in good faith by 
SELLER or adequately bonded to tfie reasonable satisfaction of HELCO or contract retentions 
witfiheld during SELLER'S review of a contractor's performance. 

(4) The Financing Parties shall declare an event of default under the Financing 
Documents. 

(5) SELLER shall have received any notice that it is not in compliance with 
any of tfie applicable permits tfiat enable SELLER to operate the Facility and SELLER has not 
obteined a conseni decree or equivalent agreement lo allow the continued lawftil operation of tfie 
Facility. 

N. Labor Disputes 

If. after the Phase 2 In-Service Date, SELLER experiences a work stoppage, work 
slowdown or walkout as a result of a tabor dispute with its employees, or between any entity 
with whicfa SELLER has subcontracted operationa] responsibility and tfae employees of sucfa 
entity. SELLER shall provide an adequate, qualified workforce to operate and maintein tfw 
Facility within seventy-two (72) houra after sucfa stoppage, slowdown or walkout begins. If 
SELLER fails to meet this obligation, it shall pay to HELCO the sum of Seven Thousand Five 
Hundred Dollare ($7,500) for each day or partial day during which such adequate, qualified 
workforce is nol provided and there is a reduction in output below the level called for by normal 
HELCO Dispatch, up to a maximum period of fourteen (14) days. SELLER shall provide 
prompt wrinen notice to HELCO as to the date and time at which it has met this obligation. If. at 
any time after tfie aforesaid seventy-two (72) hour period has expired, but during the 
continuation ofthe SELLER work stoppage, slowdown or walkout, the Facility is experiencing a 
reduction in output below tfie level called for by normal HELCO Dispatch, (i) it sfaall be 
presumed tfaal sucfa reduction is the result of a lack ofan adequate, qualified workforce unless 
SELLER reasonably demonstrates that such reduction is attributeble to otfier causes, and (ii) tfae 
Seven Thousand Five Hundred Dollar ($7,500) payment shall apply as set forth above and such 
pa>'ment shall constitute HELCO's sole remedy for a continued labor dispute. 

3.3 Rights and Obligations of HELCO 

A. Dispatch of Facilitv Power 

(1) Routine Dispatch - HELCO shall have tfie right to dispatch capacify and 
real and reactive power delivered from tfie Facility to its system as it deems appropriate in its 
reasonable discretion, subject only to and consistent with Good Engineering and Operating 
Practices, the Dispateh Constraints set forth in Section 3.2C of tfais Agreement and SELLER'S 
maintenance schedule determined in accordance witfa Section 3.2C(8). HELCO Dispatch will 
eitfier be by SELLER'S manual control under the direction of HELCO's Sysiem Operator or by 
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computerized control by HELCO's Energy Management System (to tfie extent HELCO may 
utilize computerized control now oral a future date) in each case at HELCO's reasonable 
discretion. Unless otherwise agreed to. HELCO may request the maximum real power output ai 
0.85 lagging power factor from the Facility, bm shall not reduce the load on the Facility below 
ihose standards specified in Section 3.2C(9) for each operating configuration. Refusal lo comply 
with HELCO Dispatch shall resull in an unreported derating, wfajcfa sfaall be measured as the 
shortfall (if any) in the amouni of electricity delivered by the Facility from the amount of 
electricity requested by HELCO Dispatch, from the time such dispatch request was received until 
such time as SELLER complies with such dispatch request. Upon request by SELLER, HELGO 
shall demonstrate that such dispatch instructions or signals were given lo SELLER to accomplish 
the request made by HELCO Dispatch. SELLER shall utilize tfie fiill capability of tfie Facility to 
satisfy its obligation lo deliver Firm Capacity in accordance with HELCO Dispatch by taking 
necessary actions, including but not limited to, the reduction or elimination of steam delivery to 
the thermal host. 

(2) Demonstration of Loading and Unloading Ramp Rales - HELCO shall 
have the righl at any time, otfier than during start-up periods, maintenance or otfaer outages, upon 
reasonable notice with "cause." to direct the Facility to demonstrate its ability to meet ihe 
maximum ramp rate specified in Section 3.2C(25). For purposes of this Section 3.3A(2), "cause" 
shall mean the failure ofthe Facility to meet the required loading or unloading ramp rates 
specified in accordance with HELCO Dispatch by HELCO's System Operator. A one (I) hour 
notice will be given to SELLER prior to tfae initial ramp rate test whicli shall be performed by 
HELCO's System Operator testing the Facility by increasing or decreasing load at ihc maximum 
ramp rate. If the Facility passes the initial ramp rate test subsequent ramp tests may be 
conducted by HELCO from that time to ihe end of the next weekend upon notice by telephone no 
less than five (5) minuies prior to commencemeni of each such test. If the Facility is unable to 
achieve cither the loading (increasing) ramp rate or the unloading (decreasing) ramp rate, this 
evenl shall be considered a ramp derating ih the amount ofthe difference between the Facility's 
load at the conclusion ofthe test and the load the Facility should have achieved in accordance 
with tfie maximum ramp rate. This ramp derating will be assumed to start at the end ofthe test 
and will end at the earlier of (i) when the Facility demonstrates that the maximum loading and/or 
unloading ramp rate has teen restored or (ii) when SELLER declares lo HELCO thai the Facility 
Is ready to be tested again (if the Facility subsequentiy passes sucfa test); provided tfaat if 
SELLER lakes an outage during such ramp derating period, no ramp derating penally shall apply 
against SELLER for such outage period. The ramp derating period sfaall nol count for purposes 
of calculating EAF or EFOR until SELLER declares an outage pursuant to this Section 3.3A(2). 
in which event such outege shall count against EAF and EFOR, as applicable, starting firom tfie 
earlier ofthe time SELLER declares such outage. Notwithstanding anything herein lo tfie 
contrary, SELLER'S total liability for any ramp derating hereunder sluilt not exceed Five 
Thousand Dollars ($5,000) during any calendar week or Two Hundred Fifty Thousand Dollare 
($250,000) during any twelve (12) month period." In the event SELLER'S total liability for any 
ramp derating hereunder exceeds One Hundred Fifty Thousand Dollare ($ 150,000) during any 
calendar year, such excess shall be deposited into the Maintenance Account and shall be 
disbursed in accordance with the provisions of Section 8.3. 
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(3) Dispatch Notices - HELCO shall provide SELLER with: (i) the Annual 
DIspaich Notice no later tfian sixty (60) days prior to tfie anticipated Phase 1 In-Scr\'ice Dale for 
the firet Contract Year, and prior to September 1 for each Contract Year thereafter; and (ii) the 
Weekly Unit Commitment Schedule no later tfian Friday, 12:00 noon. Hawaii Standard Time of 
each week. HELCO's failure to comply with the foregoing notice provisions shall not affect 
HELCO's righl to dispatch the Facility pursuant to this Section 3.3A. 

B. HELCO Right to Buyom 

(1) General - At any time up until tfie Phase 1 In-Service Date, if HELCO 
reasonably determines that it no longer needs the cs^acity addition provided by the Facility, 
HELCO may choose to buyom this Agreement by giving SELLER written notice of its decision. 
Promptiy upon receipt of such notice. SELLER shall lake steps to cease all construction activity 
and proceed to take sucfa steps as may be necessaiy lo mitigate tfie losses due to such election. 
SELLER shall use its best efforts to salvage tfie value of any equipment or materials purchased 
or contracts signed for tfie Facility and the Interconnection Facilities. All such mitigatton efforts 
shall be made in consuttetion with HELCO and sfaall cease (unless contmued by HELCO as 
described Iwlow) one hundred and eighty (180) days after receipt ofthe buyout notice from 
HELCO (tfae "Salvage Period"). Upon tfie earlier of completion of all such mitigation efTorts or 
ifae end of tfae Salvage Period. SELLER shall render an accounting lo HELCO showing in detail: 
(i) tfie "Project Costs Incurred," up to the Settiement Date (as defmed below), including 

estimated costs for tfie period from tfie date of such accounting to tfie Settiement Date, which 
shall be the aggregate amouni expended or incurred by SELLER (or affiliates thereof) with 
regard to the acquisition, development and construction ofthe Facility and the Interconnection 
Facilities and the financing thereof, including witfiout limitetion (and without duplication) alf 
amounts paid or payable with regard to the construction contract Site preparation, interconnect 
and start-up costs, materials and equipment ftjel inventory, insurance, taxes, projeci development 
fees and expenses, construction management expenses and fees, fees or penalties, charges, costs 
or expenses under all Project Documents, all SELLER debt for financing tfae Facility and the 
Interconnection Facilities (including without limitetion, principal, interest, fees, premiums. 
defeasance costs and penalties relating thereto), equity funds, if any. invested in the Project 
(including without limitetion, fees, premiums and penalties relating thereto), fees and expenses 
incurred in arranging financing for the Facility and attorneys' fees and disbursements, but 
excluding fees to Guaranior(s) for providing the Guarantee(s) except to tfie extent such fees 
would normally be payable in an arms' length transaction, and (ii) the "Net Salvage Proceeds." 
which shall be tfie aggregate amouni of proceeds received from tfie salvage efforts described 
above, less costs and expenses incurred in sucfa efforts. After tfie accounting is rendered. 
HELCO shall have sixty (60) days (tfie "Audit Period") to audit such accounting only to verify 
that Projeci Costs Incurred were, in fact incun^ in direct relation to the Facility and tbe 
Interconnection Facilities and that Net Salvage Proceeds, in fact reflect such net proceeds. Upon 
the later of thirty (30) days afier the end ofthe Audit Period or satisfactory completion ofthe 
requiremenis of Section 3.3B(2) (tfie "Settlement Dale"). HELCO shall pay to SELLER tfte sum 
of (X) Projeci Costs Incurred, where estimated amounts included in SELLER'S accounting shall 
be replaced witfa actual amounts incuned or expended as reported to and verified by HELCO. 
plus (Y) the Buyout Payment (as defined below), minus (Z) Net Salvage Prxjcceds. For puiposes 
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of this Agreement the "Buyout Paymenl" shall be determined according to the following 
schedule, depending upon the date upon which tfic buyout notice is received. 

On or before the PUC Approval Date $ 5,000,000 

On or before the Closing Date $ 8,000.000 

On or before the Phase 1 In-Service Date $ 10,000,000 

In the event mitigation efforts are not completed by the end ofthe Salvage Period. 
HELCO may at its own expense continue such efforts and retain the proceeds thereof Once the 
payment to be made on the Settlement Date is made in full, this Agreement shall be deemed 
canceled and the panics shall have no further obligations hereunder. 

(2)- Ownerehip of Unsalvageable Items - Upon termination of the Audit 
Period. SELLER, at HELCO's request shall promptly take all actions as may be necessary (a) to 
convey lo HELCO free and clear of all liens and encumbrances (other than those of HELCO and 
the Financing Parties) att of SELLER'S right title and inierest in the Facility and to tfae 
Interconnection Facilities and any and alt materials, equipment, design materials and supplies 
relating to the Facility and to the Interconnection Facilities, including without limitetion, any 
such materials, equipment design materials or supplies tocated at tfie Site or in transit to tfic Site, 
whether or not completed or ready for use or incorporated into the Facility and lo the 
Interconnection Facilities, and any such materials, equipment design materials or supplies being 
processed, fabricated, assembled or prepared off the Site for installation in the Facility or the 
Interconnection Facilities or for use at or in coimeciion with tfae Facility or the Interconnection 
Facilities, and (b) to assign to HELCO. with such consents and undertakings as may be necessary 
to make such assignments fully effective, the Project Documents. SELLER shall use reasonable 
efforts to assure that It has sufficient rights with respect to materials, equipment, design materials 
and supplies purchased or contracted for by.SELLER, and sufficient rights under all leases and 
contracts relaling to Facility and the Interconnection Facilities, to enable SELLER to comply 
with its obligations pursuant lo this Section 3.3B(2). In the event of such assignment HELCO 
shall assume, as ofthe Senlement Date, all of SELLER'S right titie, interest and obligations in 
the foregoing materials, equipment design materials, supplies and Project Documents and 
SELLER shall be fully discharged from sucfa obligations. 

C. HELCO Right to Defer 

(1) Prior to tiic PUC Approval Date - At any time up until the PUC Approval 
Date, HELCO may once choose to defer the Phase 1 In-Service Date and tfae Phase 2 In-Service 
Date by up to eighteen (18) montfis beyond tfie tficn expected Phase 1 In-Service Date Deadline 
and Ptiase 2 In-Service Dale Deadline, as applicable, by giving SELLER sixty (60) days written 
notice of its decision to defer and the extent ofthe deferral period, which shall commence at the 
end of such sixty (60) day period; Upon the written request (and al the expense) of HELCO 
given not more often than once in any six (6) monlh period and t>efore a deferral notice under 
this Section 3.3C(l) has been given. SELLER shall within fony-fwe (45) days provide an 
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estimaie ("Pre-Dcfcrral Estimaie"") ofthe anticipated costs (to the extent then known by 
SELLER) to be paid by HELCO under this Section 3.3C(1) ifa deferral notice were given aior 
about tfie time of such request. Consistent witfi tfie obligation sel forth below to minimize such 
costs during the deferral period. SELLER shall take such steps as it reasonably deems necessaiy 
to assure the timely occurrence ofthe Phase 1 In-Service Date and the Phase 2 In-Service Date 
(as either or both may be so deferred), including obtaining or renewing applicable permits, 
contacts, rights or properties, and HELCO shall cooperate wilh SELLER in such efforts. Upon 
the commencemeni ofthe deferral period, SELLER shall lake such steps as may be reasonably 
necessary to minimize oul-of-pocket costs ofthe parties interested in participating in the Facility 
(including parties acting as suppliere of goods, services, fmancing or otherwise) which result 
from such deferral, excluding from such obligation to minimize, however, deferral fees, penatties 
or similar charges by such parties which have been agreed upon (and notice of which has been 
given to HELCO or included in any Pre-Defeiral Estimate). HELCO shall bear all additional 
costs C'Defenal Cosw'O incurred by SELLER witfa respect to the Facility of each type includable 
in Project Costs Incurred which result from a deferral. SELLER shall, on a monthly basis, 
provide HELCO with an accounting of all Deferral Costs incurred by SELLER and then payable. 
HELCO shall pay to SELLER all Deferral Costs, togctfier witfi a montfily deferral fee (tfie 

"Deferral Tee") equal to Fiffy Thousand Dollare ($50,000) witfiin thirty (30) days of such 
accounting. 

(2) Prior to the Closing Date - At any time after the PUC Approval Date and 
prior to the Closing Date, HELCO may, by giving SELLER sixty (60) days written notice of its 
decision to defer and the extent ofthe deferral period, which shall commence at the end of such 
sixty (60) day period, once request tfiat tfae Phase 1 In-Service Date or Phase 2 In-Ser\ice Date, 
or both, be deferred beyond the then expected Phase 1 In-Service Date or Phase 2 In-Service 
Date, as applicable, by up to twelve (12) months (less tfie number of months ofthe deferral 
period, if any, elected under Section 3.3C(1) above). Upon the written request (and at the 
expense) of HELCO given not more often than once in any six (6) month period and before a 
deferral notice under this Section 3.3C(2) has been given, SELLER shall within forty-fivc (45 ) 
days provide a Pre-Deferral Eslimate with respect to the anticipated coste (to tfie extent then 
known by SELLER) to be paid by HELCO under tfus Section 3 JC(2) ifa deferral notice were 
given at or about the time of sucfa request. Upon receiving a deferral request from HELCO in 
writing, SELLER and HELCO shall immediately commence consulting between themselves and 
among all the parties interested in the Facility, whether as suppliers of goods, services or 
financing or otherwise, with the iment of obteining the consent of all such parties to such deferral 
on terms and conditions satisfactory to each of them, HELCO and SELLER. Such consulutions 
shall continue until the earlier of (i) the commencemeni of such deferral only upon terms and 
conditions agreed upon by all tfie parties interested in the Facility or (ii) sixty (60) days after the 
giving ofthe deferral request by HELCO (the "Consulution Period"). During tfie Consultetion 
Period, SELLER may continue to proceed towards reaching the Phase 1 In-Service Date and 
Phase 2 In-Service Date, as applicable, withoul taking into account the proposed deferral. 
HELCO shall bear all (i) reasonable additional out-of-pocket costs of SELLER and tfu other 
interested parties incurred during the Consultetion Period as a resuh of such corisultetions; (ii) alt 
Deferral Costs incurred by SELLER wfaich result from the deferral, if implemented. SELLER 
shall, on a monthly basis, provide HELCO with an accounting of such out-of-pocket costs and 
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Dcfcrtal Costs incurred by SELLER and then payable. HELCO shall pay to SELLER all such 
costs together with the Deferral Fee (which shall be increased to Seventy-Five Thousand Dollars 
(S75.000) per month following the PUC Approval Dale) within thirty (30) days of each such 
accounting. 

(3) On or After the Closing Date and Prior to Phase I In-Service Date - At any 
lime on or after the Closing Date and prior to the Phase 1 In-Service Dale, HELCO may, by 
giving SELLER sixty (60) days written notice of its decision to defer and the extent ofthe 
deferral period, which shall commence at the end of such sixty (60) day period, once request that 
the Phase 1 In-Service Date or Phase 2 In-Service Date, or both, be deferred beyond the then 
expected Phase I In-Service Date or Phase 2 In-Service Date, as applicable, by up to twelve (12) 

• months (less the number of monlhs of tfie deferral period, if any, elected under Sections 3.3C(1) 
or 3.3C(2) above). Upon the wrinen request (and at the expense) of HELCO given nol more 
often than once in any six (6) monlh period and before a deferral notice under this 
Section 3.3C(3) has been given, SELLER.sfaall witfiin forty-five (45) days provide a Pre-Deferral 
Estimate with respect to the anticipated costs (to the extent then known by SELLER) to be paid 
by HELCO under ihis Section 3.3C(3) ifa deferral notice were given al or about the tinie of such 
request Upon receiving a deferral request from HELCO in writing, SELLER and HELCO shall 
immediately commence consulting between themselves and among all the parties interested in 
the Facility, whether as suppliere of goods, services or financing or otherwise, with the intent of 
obtaining the consent of all such parties to such deferral on terms and conditions satisfactory to 
each of them. HELCO and SELLER. Sucfa consultetions shall continue for the Consultetion 
Period. During the Consultetion Period. SELLER may continue to proceed towards reaching the 
Phase I In-Servlcc Date and Phase 2 In-Service Date, as applicable, withoul taking into account 
the proposed deferral. HELCO shall bear all (i) additional out-of-pocket costs of SELLER and 
the otfier Interested parties incurred during the Consultetion Period as a result of such 
consultations; (ii) all Deferral Costs incurred by SELLER which result from the deferral, if 
implemented. SELLER shall, on a monthly basis, provide HELCO with an accounting of such 
out-of-pocket costs and Deferral Costs incurred by SELLER and then payable. HELCO shall 
pay to SELLER all such costs together with the Eiefcrral Fee (which shall l>e increased to One 
Hundred Fifty Thousand Dollare ($150,000) per month on or after the Closing Date) within thirty 
(30) days of each such accounting., 

(4) Adjustments to Times • Any deferral under Section 3.3C(1) or (2) shall 
result in each Milestone Date, In-Service Date Deadline or other deadline in tfais Agreemenl and 
the Guaraniec(s) (including time milestones reflecting limits of liability in the Guarantee(s)) by 
which performance of SELLER is measured or affected to be deferred by a period equal to the 
duration ofthe actual delay (as mutually agreed upon by HELCO and SELLER) incurred by 
SELLER as a resuh of such deferral, plus any additional period of time as is reasonably 
necessary to equitably reflect SELLER'S need to cease and restart efforts, as esteblished by 
documentery evidence, related to such Milestone Date. In-Service Date Deadline, or other 
deadline, which additional period shall nol be less than ninety (90) days. Any obligation of 
SELLER under this Agreemenl shall be excused to the extent and for the period that its inability 
to perform resutts from the actual delay it incure as a result of any deferral under Section 3.3C(1) 
or (2). 
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(5) Benefits to Othere - All obligations of HELCO to make payments under 
Sections 3.3C( I) or (2) or Section 3.3B shall accrue (withoul duplication) to the benefit of 
SELLER and each olher party lo whicfa such payment would in tum be made by SELLER. 

(6) No Material Adverse Impact - Notwithstanding anything in this 
Section 3.3C to the contrary. HELCO's right to defer tfie Phase 1 In-Service Date or the 
Phase 2 In-Ser\ice Date shall be limited to that extent that SELLER reasonably 
demonsuales that such deferral would have a material adverae effect on SELLER'S 
ability to develop and finance the Facility on such deferred basis, including without 
limitation. SELLER'S ability to obtain or maintain any permit, to meet a Milestone Date 
or In-Service Dale in the future (as re-set in accordance with this Section for such 
deferral) or to utilize special purpose revenue bonds (if any) which are designated, 
authorized, or allocated to SELLER for use in connection with the financing of Facility. 
In tfie evenl SELLER reasonably demonstrates that HELCO's deferral request under tfus 
Section would cause such material adveree effect SELLER shall use reasonable good 
faith efforts lo mitigate or eliminate the cause ofthe material adverse effect, which may 
include re-applying for or obtaming modifications to permite or fmancing arrangements; 
provided that (i) HELCO shall reimburse SELLER for its coste in connection with such 
eflbrts, (ii) HELCO shall cooperate and assist SELLER with such efforts to the exterit 
requested by SELLER, and (iii) SELLER shall not be required to re-^ply for or seek 
modification of any permh or financing if SELLER reasonably demonstrates that such 
process would subject the Facility to material delays, interference or increased costs nol 
bome by HELCO. 

(7) Impact on PSD Permit - In the event tfaat, pursuant to tfae terms of 
tfiis Section 3.3C(7), SELLER sfaall nol be required to re-apply for or oblain 
modifications lo tfie PSD Permit, HELCO's rigfal to defer tfie Phase 1 In-Service Date or 
the Phase 2 In-Service Date shall be given effect to tfae extent possible under such PSD 
Permit then in effect Notwithstanding anything contained herein to tfae contrary, 
HELCO shall not exercise its deferral rights in a maimer or to the extent tfaat would 
jeopardize PUC approval of this Agreement or the rates to be paid by HELCO for 
capacity or energy conteined herein. 

(8) Changed Circumstences • In the event HELCO exercises its 
deferral rigfate under this Agreement and there subsequently occure or is reasonably likely 
to occur, by the passage of time, a change in law or a change in circumstance beyond 
SELLER'S control (e.g. inierest rate changes), which would cause a material adveree 
impact on the development schedute or economics of tfae Facility, then either tfae deferral 
period shall be shortened so as to prevent sucfa material adveree effect or HELCO sfaall 
reimburee SELLER for tfae costs and expenses, including lost economic benefits directiy 
related to sucfa material adverse effect, associated with exercising such deferral right; 
provided that in such event SELLER shall use reasonable good faith efforts to mitigate 
or eliminate the cause ofthe material adveree impact. wMcfa may include re-applying for 
or obtaining modifications to permits or fitiancing arrangemenis, subject to (i) SELLER'S 
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righl lo reimbursement from HELCO for its costs in connection with such efforts, (ii) 
HELCO's obligation to cooperate and assist SELLER with such efforts to the extent 
requested by SELLER, and (iii) SELLER'S right to refuse lo re-apply for or seek 
modification of any permit or financing ifii reasonably demonstrates that such process 
would subject the Facility lo maierial delays, interference or increased costs not bome by 
HELCO. 

D. HELCO Righl to Require Independent Engineering Assessmeni 

(1) implementetion of Independent Engineering Assessment - If (A) HELCO 
has "reasonable cause" to believe tfiat SELLER is failing to operate or maintein the Facility in 
accordance wilh Good Engineering and Operating Practices and that such failure is likely lo 
result in a failure to meet the perfomiance standards set forth in Section 3.2C, (B) SELLER is in 
breach of this Agreement wilh respect lo the performance or operation ofthe Facility and has not 
cured such breach within the rime limits specified in Article VII; or (C) if otherwise required by 
Article VII, HELCO may require that the practices in question be assessed by a qualified 
professional engineering firm to be chosen from the Qualified Independent Engineers List 
atteched to this Agreemenl as ''Attechment H" and revised from time to time under 
Section 3.3D(2). For purposes of this Section 3.3D(1), "reasonable cause" shall mean 
SELLER'S failure to operate tfie Facility in accordance witfi Section(s) 2.1D, 3.2A(6), 3.2B(l-3) 
and 3.2C(l-4, 9-21.24-26), which HELCO brings lo SELLER'S attention and which SELLER 
fails to remedy in accordance with Good Engineering and Operating Practices wiihin ninety (90) 
days thereafter. The parties shall promptiy undertake to agree on a firm to be used from the 
Qualified Independent Enginecre Lisl; provided, however, that if such agreement is not reached 
within seven (7) days after HELCO gives notice lo SELLER that it is invoking its rights under 
this Section 3.3D. the firm shall be chosen from the Qualified Independent Engineere Lisi by 
HELCO. The engineering firm selected shall make its determination (an "Independent 
Engineering Assessment") as to whether the practices in question conform lo Good Engineering 
and Operating Practices as promptly as possibte under the circumstences. tf such determination 
is that the practices in question do nol so conform, the engineering firm shall recommend 
necessary actions by SELLER to bring it Vkithin Good Engineering and Operating Practices. If 
the engineering firm's recommendation requires action by SELLER to change its practices. 
SELLER shall take such actions. Where action by SELLER has been recommended, the 
engineering fiim shall determine, after reasonable consuttetion wilh SELLER within thirty (30) 
days (or such longer period as deemed appropriate by such engineering firm) after its 
recommendation is first made, whether SELLER has taken adequate action to carry out such 
recommendation. If the engineering firm then certifies that SELLER has failed to take adequate 
action. HELCO shall notify SELLER and the Financing Parties in writing of such certification 
and the basis therefor. Such notice shall stete in bold lenere that failure to respond adequately 
can lead to termination of this Agreement within thirty (30) days. If within thirty (30) days of 
such actual wrinen notice lo SELLER and the Financing Parties, neither has begun to implement 
such recommendation, such failure shall be an Event of Default. If wiihin such thirty (30) day 
period SELLER or any Financing Party does begin to imptement such recommendation, the 
engineering firm shall monitor whether the implementation thereof is being diligcntiy pureucd. 
If, after reasonable consultation with the parties involved in such implementation, the 
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engineering firm determines that such implementation is not being diligently pursued, it shall 
promptly so certify to HELCO. HELCO shall thereupon promptly notify SELLER and the 
Financing Parties in writing of such certification and the basis tfierefor (the "Second Notice"). 
Such Second Notice shall stete in bold lenere tfiat failure to respond adequately can lead to 
termination of this Agreement after thirty (30) days. If at any time after the thirty (30) day 
period commencing with receipt of tfie Second Notice by SELLER and tfic Financing Parties, tfie 
engineering firm again certifies to HELCO thai implementetion of its recommendation is not 
being diligentiy pursued, sucfa certification shall constitute an Event of Default by SELLER. 
SELLER shall bear all costs of tfie engineering firm's services unless the firm's initial 
recommendation is that the practices in question were in accordance with Good Engineering and 
Operating Practices, in which case HELCO shall bear all costs of tfie engineering firm's ser\'ices. 

(2) Qualified Independent Engineera Lisl - The Qualified Independent 
Engineers List attached hereto as "Attechmenl H" contains the names of engineering firms which 
both parties agree are fiilly qualified lo perform the Independent Engineering Assessment under 
Section 3.3D( 1). At any time, except when an Independent Engineering Assessment is being 
made under Section 3.3D(1), either party may remove a particular engineer from tfie Qualified 
Independent Engineere List by giving wrinen notice of such removal to the other party. 
However, neither party may remove a name or names from the Qualified Independent Engineere 
List without approval ofthe other party if such removal would leave the Qualified Independent 
Engineers List withoul any names. Durii^ January of each year, both parties shall review the 
cunent Qualified Independent Engineere List and give notice to tfie other party of any proposed 
additions lo the Qualified Independent Engineera List and any intended deletions. Intended 
deletions shall be effective upon receipt of notice by the otfier party, provided that such deletions 
do nol leave tfie Qualified Independent Engineere List without any names. Proposed additions to 
the Qualified Independent Enginecre Lisl shall aulomaticatty become effective thirty (30) days 
after notice is received by the other party unless wrinen objection is made by such olher party 
wiihin said thirty (30) days. By mutual agreement between the parties, a new name or names 
may be added to tfae Qualified Independent Engineere List at any time. 

ARTICLE IV - SUSPENSION OR REDUCTION OF DELIVERIES 

4.1 Initiation by HELCO 

In the event tfiat HELCO detennines and notifies SELLER that a condition exists in the 
Facility which has a maierial adverse physical impact on HELCO's electrical sysiem or the 
equipment of HELCO's cusiomere and which, in HELCO's sole judgment, requires a change in 
electricity deliveries by SELLER, SELLER sfaall immediately suspend or reduce electricity 
deliveries as requested by HELCO's System Operator upon oral or wrinen notice, as appropriate, 
to tfie extent required lo eliminate such adverse impact. If HELCO's System Operator 
determines tfial an immediate danger to personnel or equipment exists, HELCO's System 
Operator may remotely separate the Facility from HELCO's electrical sysiem by tripping the 
Facility's synchronizing breakere via the Energy Managcmenl System without prior notice. 
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A. Facility Problems 

If ihc operation of the Facilitj' is causing or substenlialty contributing to an 
adverse condition described in Section 4.1 due to the failure to meet the requiremenis of 
Section 2.ID. 3.2B(1). (2). or (3). or Good Engineering and Operating Practices, SELLER shall, 
at its own cost, modify its electric equipment or operations to the extait necessary to promptly 
resume fult deliveries of electricity at the quality of eleclric service required. Upon SELLER'S 
reasonable request HELCO will modify its eiectricat system to assist SELLER in resuming full 
deliveries, provided that SELLER reimburses HELCO for all costs and expenses incurred by 
HELCO in making such modifications. 

HELCO and SELLER shall use alt reasonable efforts to minimize the frequency 
and duration of any such conditions and shall seek to promptiy restore fitft deliveries of 
electricily in accordance with the terms of this Agreemenl. 

B. HELCO System Problem 

In the event lhal a sysiem emergency, safety problem, forced outege or period of 
unscheduled maintenance on HELCO's electrical system which cannot reasonably be 
coordinated wilh SELLER'S period of maintenance or shutdown is the cause ofan adveree 
condition described in tfus Section 4.1, HELCO shall use all reasonable efforts to limit the 
duration of any such occurrence or take other appropriate action so that full deliveries of 
electricity by SELLER can be restored as soon as practicable. If HELCO suspends or reduces 
deliveries from the Facility purauant to this Section 4.1B il shall, as soon as practicable, provide 
a written steiement to SELLER setting fortfa the reasons for such suspension or reduction 
requests and the likely duration thereof 

4,2 No Obligation to Accept Energy 

A. During periods in which SELLER has reduced or suspended deliveries of 
electricity as requested by HELCO or if the Facility has been separated from HELCO's elecnical 
system purauant to Section 4.1 in circumstances described in Section 4.1A, HELCO shall have 
no obligation to accept any energy which might otherwise have been received from the Facility 
during such period, and HELCO shall have no obligation to pay for energy which otherwise 
would have been available or receivwi from the Facility during such period, and the Facility shall 
be considered unavailable during sucfa period for purposes of calculating SELLER'S EAF or 
other performance standards. 

B. During periods in which SELLER has reduced or suspended deliveries of 
electricity as requested by HELCO purauant to Section 4.1. in circumstances described in 
Section 4.IB. HELCO shall have no obligation lo accept any enei^ wfaich otherwise woutd have 
been received from the Facility during such period. However. HELCO shall pay for energy (to 
tfie extent accepted) in accordance witfa Section 5.1, and ifae duration of tfae period of separation 
will not be counted against SELLER'S EAF or EFOR or for the purpose of calculating any other 
performance standard. 
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C. SELLER shall be paid tfie Capacity Charge regardless of whetfier SELLER has 
reduced or suspended deliveries of electricity pureuani to Section 4.1, in circumstances described 
in eitfier Section 4.IA or Section 4.IB. 

4,3 Initiation by SELLER 

If SELLER suspends, or can reasonably anticipate the need to suspend or substantially 
reduce, deliveries of electricity below tfae level called for by HELCO Di^iatch pursuant to 
Section 3.3A for any reason other tfian a request by HELCO pursuant to Section 4.IB, it shall 
provide immediate oral notice and subsequent written notice to HELCO as soon as practicable, 
containing a reasonably detailed statement of the reasons for such suspension or reduction and 
the likely duration tfiereof SELLER shall use its reasonable best efforts to restore full deliveries 
of electricity as soon as practicable. 

ARTICLE V - RATES FOR PURCHASE 

5.1 Capacity and Energy Purchased by HELCO 

Subject to the other provisions of this Agreement. HELCO shall accept and pay for 
electrical energy generated by the Facility and delivered to HELCO and shall make c^iacity 
payments to SELLER as sel forth herein. Electrical energy and capacity (demand) shall be 
metered in accordance with Section 3.2E and such metering shall constitme the official and legal 
measurements for any payments hereunder. 

Prior to tfie Phase I In-Service Date and tfie Phase 2 In-Service Date, HELCO will use its 
reasonable best efforts to accept energy from the Facility during the testing of each ofthe 
generation units. SELLER shall provide to HELCO a written, detailed, and comprehensive slart-
up plan thirty (30) days in advance of delivering any energy to HELCO and shall provide wrinen 
notice to HELCO of any changes to such start-up plan as soon as reasoitebly practicable, but no 
less than three (3) days in advance of implementing those changes. SELLER shall use 
reasonable efforts to coordinate such start-up and testing so as to minimis any additional coste 
to HELCO by departing from economic dispatch in the operation of HELCO's electrical system. 
To the extent such costs are reasonably cUtermined to exceed those which would have resulted 
from the testing of HELCO's own generating units of similar type and size, SELLER shall eitfier 
modify its stan-up and testing plan to accommodate HELCO's reasonable requests or reimburse 
HELCO for such additional coste. Electric energy delivered to HELCO pursuant hereto shall be 
considered non-finn. unscheduled energy, but roust meet all of tfie qualify standards established 
in tfiis Agreemenl. HELCO shall only pay Energy Charges for any such energy actually 
delivered from the Facility. 

A. Energy Charge 

The monthly Energy Charge shall be computed by tfie following fonmula: 
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Energy Charge - (Fuel Component + Variable 
O&M Component) x (.98) 

where: 

Fuel Component = Fuel ComponenteASE x FacilitypR^E/Fuel 

Variable O&M 
Component = Variable O&M ComponentBAst x 

GDPIPDCURHEKT/GDPIPDB^E 

BASE 

The temis in the above formula shall have tfie following meanings as staled: 

F«CIB«E: 

FacltitypwcE: 

GDPIPDCU^J^JVT: 

GDPIPDH^E: 

ocl 6865^36 

$4.35324/mmBttJ, for Fuel defined as " « Dieset" (and a 
higher healing vatue of 5,860,000 BTU per band). 

During the term of the Fuel Supply Agreement the 
Facility Price (steted 'm $/mmBm) shall be equal lo 
HELCO's lotat cost of delivered No. 2 ftiel oil al 
Keahole, including all ocean and land transportation 
charges, demand charges, stot^e charges, and taxes, 
duties and other charges as shown in HELCO's Monthty 
Fuel Oil Adjusted Factor Filing, or if sucfa cost categories 
are nol reflected in such filing, in a written slatement 
prepared by HELCO and certified by an officer of 
HELCO which indicates each ofthe foregoing cost items 
for delivery of fuel in the volume required by a facility 
similar in size to the Facility.. If such filing is not made 
on a timely basis, or is nol accurate or does not represent 
generally available market conditions to SELLER, or 
upon the expiration or termination of tfie Fuel Supply 
Agreement, the Facility Price shall be tfae actual cost of 
Fuel delivered lo tfae Facility, including all ocean and 
land transportetion charges, demand charges, storage 
charges, and taxes, duties and olher charges; provided 
that, upon expiration ofthe Fuel Supply Agreement 
HELCO sfaall have the option of supplying the Facility 
with Fuel pureuani to reasonable and mutually accepteble 
definitive terms and conditions. 

The meaning as described in Attechmenl 1. 

The meaning as described in Anactimeni I. 
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Fuel ComponentgASÊ  ^ c Fuel ComponentgASE shall be calculated as described 
in the following respective equations: 

I. When two (2) combustion turbines (CT) are in 
combined cycle operation imder equal dispateh 
levels and the Facility is being dispatetied al a level 
of at least twenty-four (24) MW: 

Fuel ComponentsASE (2 CT) in dollars = 
F 

Z [(4.50943 X 10'" x L,' - 6.07269 x 10'' x L; + 
••' 5.51I99xlO'')xKWHJ 

Where L, is the integrated fifteen (IS) minute load in 
kilowatts when SELLER has placed both combustion 
turbines in combined cycle operation, 

KWH; is the amount of kilowan-houre purchased by 
HELCO during the associated fifteen (15) minute period, 

and P is the total number of fifteen (15) minute periods 
during the Billing Period in which both combustion 
turbines are in combined cycle operation. 

2. Wfaen two (2) combustion turbines (CT) are in 
combined cycle operation under equal dispatch -
levels and the Facility is being dispatched at a level 
of at least sixteen (16) MW bul tess tfian twenty-
four (24) MW; 

Fuel ComponentBA5E (2 CT) in dollare ^ 
r 
I [(4.35571 x 10"" X Li' - 2.45200 x lff*x Lj + 
'•' 7.71282 X 10-')x KWH] 

Where Li is the integrated fifteen (15) minute load in 
kilowatts when SELLER has placed both combustion 
turbines in combined cycle operation, 

KWH, is the amount of kilowan-houre purchased by 
HELCO during the associated fifteen (15) minute period. 
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and P is the totel number of fifteen (15) minute periods 
during the Billing Period in which both combustion 
turbines arc in combined cycle operation. 

3. When one (1) combustion mrbine (CT) is in 
combined cycle operalion: 

Fuel ComponentoASE 0 CT) in dollars •= 
p 

Z [(4.97822X 10'" xL,'-2.67373 X 10'*xLi + 
*•' 7.37449 X 10*') xKWHJ 

Where L, is the integrated fifteen (15) minute load in 
kilowatts when SELLER has placed such combustion 
turbine in combined cycle operalion, 

KWHj is tfie amount of kilowan-houre purchased by 
HELCO during the associated fifteen (15) minute period. 

and P is the total number of fifteen (15) minute periods 
during the Billing Period in which such combustion 
turbine is in combined cycle operation. 

4. When one (I) combustion turbine (CT) is in Simple 
Cycle operalion prior to the Phase 2 In-Service 
Date: 

Fuel ComponenteASE (' OT) in dollare •= 
p 

I [(7.49648 X to-" XLi'-3.32621 X 10-'xLi + 
"' 8.56126 X 10'') X KWHJ 

Where L, is the integrated fifteen (15) minute load in 
kilowatts when SELLER has placed such combustion 
turbine in Simple Cycle operation, 

KWHj is the amount of kilowatt-hours purchased by 
HELCO during the associated fifteen (15) minute period. 

and P is the total number of fifteen (15) minute periods 
during the Billing Period in which such combustion 
turbine is in Simple Cycle operation. 
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5, After the Phase 2 In-Service Date, when only one 
(1) combustion turbine (CT) is in Simple Cycle 
operation: 

Fuel ComponentBASE (1 CT) in dollars = 
p 

Z [(13.0662 X 10'" X Li' - 5.44047 x 10* x Lj + 
•"' 0.107491) X KWHJ 

Where L, is the integrated fifteen (15) minute load in 
kilowatts wfaen SELLER has placed such combustion 
turbine in Simple Cycle operation, 

KWH, is the amount of kilowan-houre purchased by 
HELCO during the associated fifteen (IS) mitiute period, 

and P is the total numt}er of fifteen (15) minme periods 
during the Billing Period in which such combustion 
turbine is in Simple Cycle operation. 

6. After the Phase 2 In-Service Date, if the Facility is 
operating both combustion turbines in Simple Cycle 
operation, the Fuel ComponeniaAss equation in (5) above 
shall be applied to the output of each combustion turbine 
individually. The two resultant Fuel Component 
calculations shall be summed to arrive at the total Fuel 
Component for the related Billing Period. 

7. If the Facility is operating in combined cycle 
operation and HELCO's System Operator has requested 
that the combustion turbines operate at unequal dispateh 
levels, the Fuel Component equation in (3) above shall be 
computed separately for each combustion turbine and 
summed together to obtain tfae total Fuel Component for 
tfae related Billing Period; provided however. L̂  for each 
calculation shall represent tfie integrated fifteen (15) 
minute load in kilowatts for the output ofthe related 
combustion turbine plus its associated steam turbine 
output. 

Variable O&M ComponentpAu-

The Facility's Variable O&M ComponentaASE shall 
consist of: 
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(i) a "Variable Component" of $0.00092 per kWh 
(1995$); and 

(ii) an "Overhaul Component" of $ 103.43 per 
combustion turbine operating hour (1995 $). 

Variable and Overhaul Components each shall be escalated annually by tfae factor of 
GDPIPDci-wt£N7/GDPIPDDASE as described in "Attachment I." 

In the compuwtion ofthe Energy Charge, the Fuel ComponcntsASE (the quantity 
multiplied by the kWh purchased by HELCO in each fifteen (15) minute period in the Fuel 
Component equations above), and the Variabte O&M ComponentaASE shall each be rounded lo 
six (6) places after the decimal (e.^:. 0,123456). 

A sample ofthe Energy Payment calculation is provided in "Attechmenl P." 

B. Capacity Charf̂ e 

Prior to the Phase 2 In-Service Date, the monthly Capacity Charge shall be 
computed by the foltowing formula: 

Capacity Charge = Firm Capacity (kW) x Capacity Rate 
+ Fixed O&M Component 

On and after the Phase 2, In-Service Dale, the monthly Capacity Charge shall be 
computed by the foltowing formula: 

Capacity Charge "• [Firni Capaciiy-2.000] (kW) x Capacity Rate 
+ Fixed O&M Componem 

The terms in the above formulas shall have the following meaiungs as steted: 

"Capacity Rale" - Subject to other provisions in tfus Section 5.IB, the monthly 
Capacity Rate shall be $15.43/kW/montfi. 

"Fixed O&M Component" - The Fixed O&M Component shall be $196,754.16 
per month (1995 $) and sfaall be escalated aimually by tfae factor of 
(GDPIPDCUWIENT^GDPIPDB^SE), aa described in "Attachment I." 

(1) Calculation ofthe Monthly Capacity Charge. 

The montfily Capacity Charge shall be based on tfae Firm Capacity ofthe 
Facility as determined in accordance wilh Section 3.2C(22) (minus two (2) MW of capacity 
during the Phase 2 Period for which there shall be no charge), regardless ofthe actual level of 
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dispatch ofthe Facility; provided that, if. al HELCO's request, the Facility provides additional 
capacit) above the Firm Capacity, the Capacity Charge during such month shall be based on tfie 
higher level of capacity requested by HELCO and delivered to HELCO at the Metering Point 

(2) Acceptance Tests. 

Tfae Capacity Charge payments under this Section 5.1B. sfaall begin or be 
adjusted when the FaciUty has completed the acceptance tests referred lo in Section 3.20(22) and 
SELLER declares that tfie Facility has achieved the Pfaase 1 In-Service Date or Phase 2 In-
Service Date, as the case may be. 

(3) Capacity Shortfall; Conective Period. 

In the evenl the acceptance tests conducted in accordance with 
Section 3.2C(22) demonstrate tfiat tfae Facility is unable to provide a Firm Capacity of at least 
fifty-seven (57) MW at the time ofthe Pluise 2 In-Service Date, the following provisions shall 
apply: 

(a) If the Facility achieves a capacity level of between forty-two (42) 
MW and fifty-sewn (57) MW, the Phase 2 In-Smace Date Deadline will be deemed to be met. 
pro\nded that SELLER shall, during the next twelve (12) months or such shorter period during 
whicfa the Facilit)' achieves Committed Capacity, if applicable (the "Corrective Period'^, use ite 
reasonable best efforts to increase tfae Facility's capacity level to the Committed Capacity. 

(b) During the Corrective Period, tbe Capacity Rate applicable for 
such period shall be reduced by one (I) percentage point for each one percent (1%) tfiai such 
capacity level is below ninety percent (90%) ofthe Committed Capacity. . 

(c) If, at the end ofthe Corrective Period, the Facility has not achieved 
a Firm Capacity level of at least fifty-four thousand (54,000) kW, (i) the Committed Capacity 
shall be reset at the Firm Capacity level achieved by the Facility during its most recent Capacity 
Test conducted pureuani to Section 3.2C(22) and (ii) until the Fiim Capacity is revised by a 
subsequent Capacity Test in accordance with Attachment L, the Capacity Rate shall be reduced 
by the Coneciive Amount to refiect tfae value ofthe diminished capacity level; provided 
however, the Firm Capacity shall not be adjusted after the Corrective Period wdthout HELCO's 
prior consent The Corrective Amouni shall be calculated as follows: 

Coireciivc Amount (in $/kW/year)« 150 - 0.0025 X Firm Capacity (in kW) 

So long as tfae Facility has achieved a cs^iacity level of at least forty-eight thousand (48,000) kW. 
the foregoing adjustments to tfae level of Comrained Capacity and tfie Capacity Cfaarge shall be 
HELCO's sole and exclusive remedy for the Facility's failure to achieve the guaranteed capacity 
level. If tfie Facility has not achieved a capacity level of at teast forty-eight tfiousand (48,(K)0) 
kW afier tfie Corrective Period, then HELCO shall be entitied to all rights and remedies provided 
hereunder. 
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C. Hawgji General Excise Tax ' 

HELCO shall not be liable for payment ofthe applicable Hawaii General Excise 
Tax levied and assessed against SELLER as a result of this Agreement The rates and charges in 
this Article V shall not be adjusted by reason of any subsequent increase or reduction ofthe 
applicable Hawaii General Excise Tax, except to the extent such tax applies lo other generation 
units owned by HELCO. 

D. No Paymenl of Emission Fees 

HELCO shall not be liable for payment ofthe applicable air pollutenl emission 
fees imposed by the DoH or U.S. EPA on SELLER as a result of operating or having tfie 
potenlial to operate tfie Facility. 

E. No Paymenl of Other Taxes or Fees 

HELCO shall not be liable for payment of nor reimbursement of any SELLER 
payment of any new or modified lax or fee imposed by any governmental body, except to the 
extent such tax applies to other.generation units owned by HELCO. 

ARTICLE VI - BILLING AND PAYMENT 

6.1 Monthly Invoice 

As soon as practicable, but not later tfian tfie teritfi (10th) Business Day of each Calendar 
Montfi, HELCO shall provide SELLER witfi tfie appropriate date for SELLER to compute.tfie 
payment due for capacity provided and electricity delivered to HELCO in the preceding Calendar 
Monlh as determined in accordance with this Agreemem. SELLER shall compute tfie Capacity 
Charge for the sMnc Calendar Montfi and promptiy thereafter submit an invoice ("Monthly 
invoice") for the Capacity Charge and Energy Charge to l>c paid to SELLER for the preceding 
Calendar Monlh. Each Montfily Invoice shall include SELLER'S backup date for the 
computetion ofthe Capacity Cfaarge and tfie Energy Charge. Unless and until HELCO 
designates a different address, the Monthly Invoice shall be delivered to; 

Hawaii Electric Light Company. Inc. 
1200 Kilauea Avenue 
Hilo, Hawaii 96720-4295 
Attention: Manager ofProduclion (or sucfa other individual as 

HELCO may designate in writing) 
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6.2 Pa\Tneni 

As soon as practicable, but in no event later tfian five (5) Business Days following 
HELCO's receipt ofthe Monthly Invoice from SELLER, HELCO shall pay. in immediately 
axailable funds, siich monthly Capacity Cfaarge and Energy Charge payments as computed in 
Article V, or provide lo SELLER an itemized stetement of its objections to all or any portion of 
such Monthly Invoice and pay any undisputed amount. If any Capacity Charge or Energy 
Charge payments are made more tfian five (S> Business Days after HELCO's receipt ofthe 
related Monthly Invoice. HELCO shall also include inierest on such payments, whicfa shall be 
computed al a rate equal to the Prime Rate plus two (2) percentage points per annum. 

6.3 Adjustments 

In the event adjustmente are required to correct inaccuracies in Monthly Invoices, the 
pany requesting adjustment shall use the method described in Section 3.2E(4). if applicable, to 
determine the correct measurements, and shall recompute the amoimts due during the period of 
such inaccuracies. Except as noted below, the difference between the amount paid and that 
recomputed for each Monthly Invoice affected shall be paid, or repaid, writh interest from the date 
that such Monthly Invoice was payable uiitil the daxic tlmt such recomputed amoimt is paid at the 
average daily Prime Rate at the Bank of Hawaii for the period, or objected to by the party 
responsible for such payment within thirty (30) days following its receipt of such request. All 
claims for adjustmente shall be waived for any deliveries of electricity made more tfian thuiy-six 
(36) months preceding the date of any such request Adjustments to correct Monthly Invoices 
resulting fi'om escalation indices nol being published at the time such Monthly Invoices were 
prepared shall be paid or refunded without interest. The escalation indices initially published by 
the appropriate governmental or industry body for the period covered by the invoice shall be tfae 
indices applied. 

6.4 Olher Paymente 

Any amounts due from either party under tfais Agreement otfaer than monthly Energy 
Charges and Capacity Charges shall be paid or objected to within thirty (30) days following 
receipt from eitfaer party ofan itemized invoice from the other party setting forth,.in reasonable 
detail, the basis for such invoice. 

ARTICLE VII - DEFAULT 

7.1 Events of Defauh 

A. Default by SELLER 

The occurrence of any ofthe following events at any time during the Term of tfus | 
Agreement shall constimte an "Evenl of Default" by SELLER: 

i 
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(t} By (a) fifteen (15) months after tfie Phase I In-Service Date Deadline or 
Phase 2 In-Ser\ice Date Deadline, respectively and in each case, as extended for Force Majeure, 
the Facility has not achieved the Phase I In-Ser\ice Date or Phase 2 In-Service Date, 
respectively (including satisfaction of all conditiora associated tfierewiih in accordance vrith 
Section 2.3 A(3) and (4)) or (b) thirty-six (36) monlhs after tfie PUC Approval Date or fifty-four 
(54) montfis after tfie PUC Submittal Date, tfie Facility has nol achieved tfie Phase 2 In-Service 
Date: provided, that the Events of Default referred to in this Section 7. t A(I) once triggered shall 
not be subject to Section 7.2C. 

(2) HELCO declares an Event of Defauh in accordaiKC witfa Section 2.4A(1). 

(3) HELCO declares an Event of Default pureuani to Section 2.3B(l). 

(4) SELLER shall fail to pay HELCO any amouni as and when dueunder this 
Agreemenl (less any amounts disputed in good faith purauant to Article XIV) and neither 
SELLER nor the Financing Parties remedy such non-payment wiihin ten (10) days after wrinen 
demand therefor by HELCO served upon SELLER with a copy served upon the Financing 
Parties. 

(5) SELLER shall fail to operate, maintain or repair the Facility in accordance 
with the terms of this Agreemenl such that a condition exists in the Facility whicfa has an adveree 
physical impact on HELCO's electrical sysiem or the equipment of HELCO's cusiomere or 
which HELCO reasonably determines presents an immediate danger to pereoimel or equipment 
and SELLER shall fait to initiate and diligently pureue reasonable action to cure such failure 
within seven (7) days after actual receipt by SELLER and the Financing Parties of demand 
therefor by HELCO: provided, that in the event SELLER fails to initiate and diligentiy pursue 
reasonable action lo cure such failure within such seven (7) day period, HELCO may. after 
providing written notice lo SELLER and Financing Parties, enter upon the Site, and undertake 
such reasonable action on behalf of SELLER, consistent within Good Engineering and Operating 
Practices, until either such adverse effect or danger is eliminated or HELCO is reasonably 
satisfied that SELLER has initiated and is diligentiy pursuing such reasonable action; and 
provided, further, that such right if exercised, shall be HELCO's exclusive remedy for 
SELLER'S failure lo act wiihin the period required herein. SELLER shall bear or reimburee 
HELCO for. as the case may be. for all reasonable, documented, oui-of-pocket coste incurred by 
HELCO in connection with such reasonable actions taken by HELCO on behalf of SELLER as 
provided herein, and shall cooperate in good faith witfi HELCO in providing access lo the 
Facility and ihe Site, in the event HELCO elects to undertake such action as provided herein. 

(6) SELLER shall abandon tfie Facility prior to the Phase 2 In-Service Date or 
shall fail to maintein continuous service lo the extent require by this Agreemenl when it has the 
technical capability to do so for a period of seven (7) or more consecutive days, the last iwenty-
four (24) hours of which shall be after notice by HELCO lo SELLER tfiat it is nol in compliance 
witfi this provision, unless such abandonment or failure is caused by Force Majeure or an Evenl 
of Default by HELCO. For purposes of this Section 7.1A(6). (i) abandonment ofthe Facility 
during the construction phase shall mean the failure by SELLER, after tfie PUC Approval Dale, 
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to proceed with or prosecute in a diligent manner the planning, design, engineering, permitting. 
completion (including, without limitetion. purchasing, accounting, training and administration) 
and Stan up ofthe Facility for a consecutive period of thirty (30) days, the last ten (10) days of 
which shall be after notice from HELCO to SELLER that it is not in compliance with tfiis 
provision; and (ii) techrucal capability to maintain continuous service shall mean that tfie Facility 
could be operated in a safe manner al that lime in accordance with Good Engineering and 
Operating Practices. 

(7) SELLER shall be found by the professional engineering firm retained 
from the Qualified Independent Engineere List to have failed to initiate and diligentiy pursue 
adequate action to comply with such firm's recommendations after proper notification as 
required by Section 3.3D(I). 

(8) SELLER shall fail to meet the performance requiremente specified in 
Section 3.2D(1) or Section 3.2D(2) by more than five (5) percentage points on average in any 
two (2) full consecutive Contract Yeare or by more than ten (10) percentege pointe for any one 
(1) fUIl Contract Year after the Phase 2 In-Service Date or shall Ml to have the capability of 
supplying upon request of HELCO Dispatch tfae Firm Capacity specified in Section 3.2D(3) by 
ten percent (10%) or more for any two (2) full consecutive Contract Yeare unless such failure is 
due to a Force Majeure event a Catastrophic Equipment Failure, or a major outage pre-approved 
by HELCO purauant to Section 3.2B(6) as required to prevent a Catastrophic Equipment Failure. 

(9) SELLER shall fail to meet the performance requirements specified in 
Section 3.2D(5) by more than three (3) Uiut Trips in each of any two (2) consecutive Contract 
Yeare, or the Facility experiences twelve (12) or more Unit Trips in any one (1) full Contract 
Year after the Phase 2 In-Service Date. 

(10) iSELLER sfaall (a) be dissolved, be adjudicated as bankrupt or become 
subject to an order for relief under any federal bankruptcy law; (b) fail to pay, or admit in writing 
its inability to pay, its debts generally as they become due; (c) make a general assignment of 
subslaniiaily all its assets for the benefit of creditore other than to tbe Financing Parties; (d) apply 
for, seek, consent to, or acquiesce in the appointment of a receiver, custodian, trustee, examiner, 
liquidator or similar official for itself or any substantial part of its property; (e) institute any 
proceedings seeking an order for relief or to adjudicate it as bankrupt or insolvent, or seeking 
dissolution, winding up, liquidation, reorganization, arrangement, adjustment or composition of 
It or iis debts under any law relating to bankruptcy, insolvency, reorganization or relief of 
debtora; or (0 take any action to authoritt or effect any ofthe foregoing actions. 

(11) Witfiout tfie application, approval or consent of SELLER, a receiver, 
tmsiee, examiner, liquidator or similar official shall be appointed for SELLER, or any part of its 
property, or a proceeding described in Section 7.1 A(IOXe) shall be instituted against SELLER 
and sucfa appoinunent shall continue undischarged or such proceeding shall continue 
undismissed or unsteyed for a period of sixty (60) consecutive days or SELLER shall fail to file 
in a timely muiner, an answer or other pleading denying the material allegations filed against il 
in any sucfa proceeding. 
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(12) Without ihe prior wrinen conseni of HELCO, SELLER shall transfer, 
convey, lose or relinquish its right to own the Facility or lo occupy the Site to any pereon. except 
an entity to whom SELLER may assign this Agreemenl under Article XVII or Article XIX. 

(13) SELLER shall fail to make all reasonable efforts to restore the Facility to 
full or substantially full operating condition to the extent it is determined, after consultetion with 
HELCO and the Financing Parties following settlement of any casualty loss, lo be reasonable to 
do so and such failure continues for tfiirty (30) days after written demand therefor by HELCO. 

(14) HELCO shall declare an event of default under tfic Security Documents, 
which event of default shall not have been cured within the time permitted for such cure therein. 

(15) SELLER shall fail to maintain in full force and effect throughout the Term 
eitfier the Guarantee(s) or a letter of credit or bond in substitution tfierefor in accordance with the 
provisions of Article XXI. 

(16) The Guarantor(s) or the issuer ofthe letter of credit or bond provided in 
substitution for the Guarantee(s) pursuant to Article XXI shall fail to pay to HELCO any amount -
as to wfaich-it has a proper claim, as and when due under such Guaraniee(s), letter of credit or 
bond, respccti\'cly. and neither tfie Guarantor(s), sucfa issuer nor the Financing Parties remedy 
such non-payment witfiin forty-five (45) days after wrinen demand therefor by HELCO served 
upon the Guarahtor(s) or such issuer, as appropriate, witfi a copy served upon the Financing 
Parties. 

(17) SELLER shall fail to provide to HELCO in accordance witfi Article XXI 
an accepteble letter of credit or bond in substitution for tfae Guarantee(s) witfiin thirty (30) days 
after the occurtcnce. witfi respect lo tfie Guarantoits), of any of the events specified in 
paragraphs (10) or (11) of this Section 7.1A as constitoting an Event of Default upon the 
occurrence thereof with respect to Guaranlor(s) instead of SELLER. 

(18) SELLER shall fail lo comply with an arbitrator's decision under Article 
XIV within thirty (30) days after such decision becomes binding on the parties in accordance 
with Section 14.2E or, if such decision caimoi be complied with within thirty (30) days, SELLER 
shallfail to have commenced efforts designed to comply and diligentiy continued sucfa efforts 
until compliance is attained. 

(19) SELLER shall fail to perform a material obligation of tfiis Agreement not 
otherwise specifically referred to in this Section 7.1A, which failure has a material adverse effect 
on SELLER'S delivery of capacity and energy to HELCO in accordance witfi the terms of this 
Agreement and which failure shall continue for forty-five (45) days after wrinen demand by 
HELCO for performance thereof 
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B. Default by HELCO 

The occurrence of any ofthe following al any time during the Term of this 
Agreement shall constitute an "Event of Default" by HELCO: 

(1) HELCO shall fail to pay SELLER any amouni as and wfaen due under tfais 
Agreement (less any amounts disputed in good faitfa pureuani to Section 6.2 or Article XIV) and 
shall fail to remedy sucfa non-payment wittiin ten (10) days after demand therefor fit)m SELLER. 

(2) HELCO shall fail to construct, operate, maintain or repair the 
Intercoiuiection Facilities for wluch HELCO is responsible for under tfae Interconnection 
Agreement, in accordance with the terms of tfais Agreement, sucfa tfaat the safety of persons or 
property, the Facility, SELLER'S equipment, or SELLER'S entitfement to payments hereunder 
for capacity or energy is advereely affected, and sfaall fail lo cure such failure within fourteen 
(14) days after demand tfierefor from SELLER. 

(3) HELCO shall abandon tfae Interconnection Facilities or shall discontinue 
purchases of capacity and energy required under this Agreement unless such discontinuance is 
caused by reasons of Force Majeure or an Evem of Default by SELLER. 

(4) HELCO sfaall (a) be dissolved, be adjudicated as bankrupt, or become 
subject to an order for relief under any federal bankruptey law; (b) fail to pay, or admit in writing 
its inability to pay, its debte generally as they become due; (c) make a general assignment of 
substantially all its assets for the benefit of creditore, otfaer than to the Trustee under its First 
Mortgage Indenture dated December 1,1938. as amended; (d) apply for, seek, consent to, or 
acquiesce in the appointment of a receiver, custodian, trustee, examiner, liqiudator or similar 
official for itself or any substantial part of its property; (e) institute any proceedings seeking an 
order for reliefer to adjudicate it as bankrupt or insolvent or seeking dissolution, winding up, 
liquidation, reorganization, arrangement, atjjustmem or composition of it or its debts under any 
law relating to bankruptey, insolvency, reorganization, or relief of debtore or (f) take any action 
to authorize or effect any of tfae foregoing actipns. 

(5) Witfiom the application, approval or consent of HELCO, a receiver, 
trustee, examiner, liquidator or similar official sfaall be appointed for HELCO or any part of its 
respective property, or a proceeding described in Section 7. IB(4Xe) sfaall be instituted against 
HELCO and such appointment shall continue undischarged or such proceeding shall continue 
undismissed or unsteyed for a period of sixty (60) consecutive days or HELCO shall fail to file 
timely an answer or other pleadmg denying tfte material allegations filed against it in any sucfa 
proceeding. 

(6) HELCO sfaall fail to comply with an arbitrator's decision under 
Article XIV witfun tfiirty (30) days after such decision becomes binding on the parties in 
accordance with Section I4.2E or, if such decision cannot be complied with within thirty (30) 
days, HELCO shall fail to have commenced efforts designed to comply and diligently continued 
such efforts until compliance is attained. 
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(7) HELCO shall fail to perform a material obligation of this Agreement nol 
otherwise specifically referred to in this Section 7.IB. which failure shall have a material adveree 
effect on its ability to accept and pay for. or SELLER'S ability to deliver, capacity and energy in 
accordance with the terms of this Agreemenl and which failure shall continue for forty-five (45) 
days after written demand by SELLER for performance thereof 

C. Right to Cure Default 

(1) CurcPeriod-An Event of Default shall nol be declared or deemed to exist 
if the defaulting party cures such Evenl of Default wiihin forty-five (45) days of receipt of notice 
from the non-defaulting party or. ifa cure may not be effected within such forty-five (45) day 
period, ihe defaulting party commences its reasotmble best efforts to cure such Evenl of Default 
during such period and diligently pursues such efforts lo completion. This provision shall not 
apply loan Event of Default under Sections 7.1A(1),(8),(9), (10), (11) or (18) or Sections 7.1B 
(4). (5) or (6). 

(2) Effect of Cure on Event of Default - If an Event of Default occure (or if 
conditions exist which would permit HELCO or SELLER to declare an Evem of Default) and if 
such Event of Default (or the conditions which would permit HELCO or SELLER to declare an 
Event of Default) is cured prior to any invocation of remedies therefor, remedies (otfier tfian tfae 
payment of damages associated with such Evem of Default) for such Evenl of Default shall not 
thereafter be invoked. 

7.2 Rights and Obligations ofthe Parties Utx>n Default 

A. Notice of Defauh 

Upon tfie occurrence of an Event of Default specified in Section 7.1. the non-
defaulting party shall deliver to the defaulting party (with a copy to the Financing Parties and/or 
the collateral agent designated therefor) a written notice which (i) declares that an Evenl of 
Default has occuned under Section 7.1 of this Agreement; and (il) identifies the specific 
provision or provisions of such Section under which such Evenl of Defauh shall have occurred. 

B. Righl to Terminate 

If an Event of Default under Section 7.1 shall have occurred and nol been cured 
witfiin the cure periods provided in Section 7. IC, or, as to Events of Default under 
Sections 7.1 A(8) or (9) pureuani to the remedial provisions described therein, or such olher cure 
periods provided under the Financing Docinnents to which HELCO is a party, as applicable, the 
non-defaulting party shall have the right to terminate this Agreement by delivering a written 
notice of termination which shall be effective thirty (30) days from the date such notice is 
delivered: provided, that if such notice of termination is not given within thirty (30) days ofthe 
date such right to terminate is triggered, such termination shall not be effective. 
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C, Right to Demand Independent Engineerinf̂  Assessment and Modification 

(1) If an Event of Default described in Section 7.1A(8) or (9) occurs. HELCO 
shall, prior to exercising its rights under Section 7.2A or Section 7.2B on the basis tfiereof, giw 
written notice to SELLER that it will obtain an Independent Engineering Assessment conceming 
the failure to meet tfie specified wairanied levels. Within thirty (30) days after receipl by 
SELLER of such notice, a president, vice president or other authorized delegate of HELCO and 
SELLER, both having fiill authority to settle the matter, shall personally meet in Hawaii and 
attempt in good faitfi to make tfie determination described in Section 7.2C(2), If tfiese officials 
reach agreemenl on a determination, the provisions of 7.2C(3) and (4) shall apply thereto. If no 
meeting takes place within thirty (30) days of SELLER'S receipt ofthe aforesaid written notice, 
or if agreement between these officials is nol reached within forty-five (45) days of SELLER'S 
receipt of such notice, HELCO may at any time thereafter require that an Independent 
Engineering Assessment be conducted in accordance with Section 3.3D except that in every 
instance all costs of such Independent Engineering Assessment sfaall be borne by SELLER. 

(2) The representatives ofthe parties or the Qualified Independent Engineer 
based on tfie Independent Engineering Assessment as applicable, shall determine whether tfiere 
are commercially reasonable changes in the Facility, or in the manner in which SELLER 
operates the Facility, which (i) could be implemented within two hundred and seventy (270} days 
(or such other time period which HELCO ajid SELLER mutually agree upon) after the Qualified 
Independent Engineer's or the representetives' decision, and (li) could reasonably be expected to 
result in future operation ofthe Facility in each Contract Year at the following levels: 

(a) An EAF nol less than ninety percent (90%) computed in 
accordance with Section 3.2D(1); 

(b) An EFOR not to exceed four percent (4%) computed in accordance 
witfi Section 3,2D(2); 

(c) Tfae Facility shall faave tfte capability, witfiin Good Engineering 
and Operating Practices and ̂  within tfie design limitations ofthe Facility equipment of producing 
not less tfian ninety percent (90%) ofthe Firm Capacity; or 

(d) No more than six (6) Unit Trips in any Contract Year. 

(3) If the representetives ofthe parties or the (Qualified Independent Engineer 
based on the Independent Engineering Assessment, as applicable, detennine that there are no 
commercially reasonable changes meeting the reqiurements of paragraph (2) above, HELCO 
may thereafter declare an pvent of Default on the basis ofthe failure described in 
Seaion 7.1 A(8) or (9) which preceded HELCO's request for an Independent Engine«ing 
Assessment 

(4) If the representetives ofthe parties or the Qualified Independent Engineer 
based on the Independent Engineering Assessment as applicable, determine that there are 
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commercially reasonable changes meeting the requirements of paragraph (2) above. HELCO 
may not declare an Event of Default on the basis ofthe failure described in Section 7.1A(8) or 
(9) which preceded HELCO's request for an Independent Engineering Assessment unless 
SELLER either (i) fails lo diligently carry out such recommended changes as determined in 
accordance with tfie procedures an(l requirements set forth in Section 3.3D or (ii) implements 
such changes bul the Facility nevertheless does not meet the standards of Section 7.2C(2) in the 
firsl full Contract Year after such changes are implemented; provided that, if such right to declare 
an Evenl of Default is not exercised within three (3) monlhs after such first full Contract Year. 
HELCO shall be deemed to have waived such right 

(5) The remedies provided in tfus Section 7.2C shall be HELCO's sole and 
exclusive remedy pending the determinations set forth herein and, if applicable, implementation 
of changes to the Facility as prescribed herein. 

D. Otfier Rights Upon Default 

Upon the occurrence ofan Event of Defauh by either party, the non-defaulting 
party, subject to the rights described in Sections 7.IC, 7.2B, 7.2C and Article XIV of this 
Agreement may exercise, al its election, any rights and claim and obtain any remedies it may 
have at law or in equity, including, but nol limited to, compensation for monetary damages, 
injunctive relief and specific performance. 

ARTICLE VIII - LIQUIDATED DAMAGES FOR FAILURE 
TO ATTAIN WARRANTED PERFORMANCE; BONUSES 

Recognizing that HELCO must provide the ultimate service to its cusiomere and that tfie 
capacity and energy produced by the Facility is needed to meet the requirements of HELCO's 
customers, and in order to avoid the difficulties of proof in connection with the damages HELCO 
would incur in the evenl of a failure ofthe Facility to meet the performance standards herein, the 
parties agree that the following Liquidated Damages for ffulure by SELLER to attain wanranted 
performance (1) constitute a reasonable and good faitfa pre-estimate of the anticipated or actual 
loss or damage which would be incurred by HELCO as a resuh of sucfa failure, (2) are nol 
intended as a penalty, (3) may be invoked by HELCO to ensure tf^t the Facility meets Ihe 
performance standards esteblished under this Agreemenl and (4) c^onslitute HELCO's sole and 
exclusive remedy, except as otherwise specifically provided in Article VII. 

8.1 Liquidated Damages 

A. Equivalent Availability Factor 

For each one-tenth (1/10) of a percentage point that the Equivalent Availability Factor falls 
below the guaranteed level specified in Section 3.2D(l) on average for the current Contract Year 
and previous Contract Year (minimum twenty-four (24) monlh continuous period is to be used) 
down to ten (10) percentege points below such guaranteed level, SELLER sfaall pay to HELCO 
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Liquidated Damages in tfie amount sei forth in the following teble (on a progressive basis) upon 
proper demand at the end of the current Contract Year in accordance with Section 8.2. 

Amount Below Guaranteed Level 

0%-4.9% $ 7,500(1998$)per0.1% 
5.0%-9.9% $10,000 (1998$) per next 0.1% and tfiereafter until 10.0% 

For each one-tentfi (1/10) of a percentage point that tfae Equivalent Availability Factor of tfie 
Facility falls ten (10) percentege points or more below the guaranteed level specified in 
Section 3.2D(1) on average for the ciarenl Contract Year and previous Contract Year (minimum 
twenty-four (24) monlh continuous period is to be used) down to fifteen (15) percentage points 
below such guaranteed level, SELLER shall deposit in the Maintenance Account Twelve 
Thousand Dollare ($12,000) (1998 $) in accordance witfi Section 8,3. 

B. Equivalent Forced Outege Rate 

For each one-tentfi (I/lOth) of a percentege point that the EFOR exceeds tfie 
gt^rantced level in Section 3.20(2) on average for the current Contract Year and the previous 
Contract Year (minimum twenty-four (24) month continuous period is to be used) up to twi 
percent (10%) above such guaranteed level, SELLER shall pay HELCO Liquidated Damages in 
the amoimt set forth in the following teble (on a progressive basis) upon proper demand at the 
end ofthe current Contract Year, in accordance with Section 8.2. 

Amount Above Guaranteed Level 

0% - 4.9% $3,000 (1998 $) per 0.1% 
5.0% - 9.9% $4,000 (1998 $) per next 0.1% and tfiereafter until 10.0% 

For each one-tenth (l/lO) of a percentege point that EFOR exceeds by ten (10) percentege points 
or more the guaranteed level specified in Section 3.2D(1) on average for the current Contract 
Year and previous Contract Year (minimum twenty-four (24) montfi continuous period is to be 
used) up to fifteen (15) percentege points above such guaranteed level, SELLER shall deposit ia 
the Maintenance Account Five Thousand Dollais ($5,000) (1998 $) in accordance with Section 
8.3. 

C, Ramp Derating Penalty 

The parties acknowledge and agree that it is essential that tfie Facility has the 
capability lo ramp both upwards and downwards at the ramp rates specified in Section 3J2C(2S). 
In the event tfie Facility caimoi achieve tfiese ramp rates in accordance witfi Section 3.3A(2). 
SELLER shall pay Liquidated Damages for tbe ramp derating in the month following the 
derating in accordance with the following formula as illustrated in "AttachmeM K": 

$0.01981/kWh X Ramp Derating (kWh) 
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This Liquidated Damage computetion shall apply to the lotal period in which the 
derating persists; provided that, SELLER'S liability under this Section 8.1C shall be subject to 
tfic limits set fortfi in Section 3.3A(2). 

D. Excessive Urih Trips 

For each Unit Trip in excess of tfae limit sel fortfa in Section 3.2D(5) on average 
for the current Contract Year and the previous Contract Year (mirumum twenty-four (24) month 
continuous period is lo be used), SELLER shall pay HELCO Liquidated Damages in the amouni 
set forth in the following teble (on a progressive basis) upon proper demand at the end of tfie 
current Contract Year, in accordance with Section 8.2: 

Excessive Unil Trips 
1 - 3 unil nips $5,000 per nip 
4 - 7 unit trips $7,500 per next trip 
8 or more unit trips $ 10,000 per next trip 

8.2 Payment of Liquidated Damages 

SELLER shall pay the aggregate amount of Liquidated Damages for each Contract Year 
within tfiirty (30) days after such Con&act Year; provided that at SELLER'S option. SELLER 
may pay such amount in one-twelfth (1/12) increments per Calendar Monlh during the following 
Contract Year, along with a carrying cfaarge on tfae balance of such amouni computed at the 
Prime Rale plus three percent (3%) per aimum. In the event SELLER fails to pay HELCO 
undisputed amounls of Liquidated Damages due under this Section 8.2 wiihin thirty (30) days of 
receipt of HELCO's written demand, HELCO shall be entitied to seek payment under the 
Guaraniee(s), or any replacement security provided in accordance witfa Ar^cle XXI. and. to the 
extent SELLER'S obligations to pay undisputed Liquidated Damages are not fulfilled thereafter. 
HELCO may offset such undisputed amounls due againsl payments it is otherwise obligated lo 
make under this Agreemenl. 

8.3 Maintenance Account 

SELLER shall esteblish an escrow account (the "Maintenance Account") to be held by a 
Financing Party or other entity approved by tfae Financing Parties. SELLER shall deposit 
monies in the Maintenance Account in accordance witfi Sections 3.3 A(2). 8.1 and this 
Section 8.3. The aggregate amount if any, required pursuant lo Sections 3.3A(2) and 8.1 for 
each Contract Year, shall deposited by SELLER into the Maintenance Account within thirty (30) 
days after such Contract Year. Notwithstanding anything to the contrary in Section 8.1 or tn tfiis 
Section 8.3, the amount held in tfie Maintenance Account shall not exceed Four Million Dollare 
($4,000,000) (1998 $) at any time and SELLER shall not be required to deposit any monies to 
the Maintenance Account to the extent sucfa deposit shall cause the amouni held therein to 
exceed Four Million Dollare ($4,000,000) (1998 $). 
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Amounts held in ifae Maintenance Account sfaall be dedicated solely to fund maintenance, 
modification or repaire lo the Facility on an expedited basis whicfa are reasonably necessary to 
bring ilAF or EFOR within guaranteed levels, to cure any problems giving rise to a ramp 
derating purauant to Section 3.3A(2) or to otherwise enhance the Facility's ability to meet the 
performance standards in Section 3.2D of this Agreement; provided, however, SELLER shall be 
entitied to withdraw all amounls held tfierein upon tfae earlier of (i) once tfie EAF and EFOR 
levels are brought within such guaranieed levels for a period of two (2) consecutive yeare and 
any problems giving rise to a ramp derating are cured, or (ii) tennination of tiiis Agreement 
Amounls held in tfae Maintenance Account shall be invested pursuant to SELLER'S instructions. 

SELLER shall be entitled to draw against the Maintenance Account upon presentetion of 
an officer's certificate, signed by the president, vice-president, or other authorized delegate of 
SELLER, steting: 

(a) the amouni required to be disbursed; 

(b) the pereon to which the disbursement is to be paid; and 

(c) eitfaer (i) that the disbursement is to fund maintenance, modification or repaira to 
tfie Facility reasonably necessary lo bring EAF or EFOR, as the case may be, within guaranteed 
levels, to cure problems giving rise to a ramp derating or to otherwise enhance the Facility's 
ability to meet in ihe performance standards in Section 3.2D of this Agreement and tfaat no 
portion of the amount then being requeued to be disbursed has been set forth in any previous 
certificate requesting disbursement; (ii) that the EAF or EFOR level, as the case may be, has 
been within guaranteed levels for a period of two (2) consecutive yeare and that any problems 
giving rise to a ramp derating have been cured; or (iii) tfaat this Agreement has been terminated. 

Upon receipt of such certificate, tfie Financing Party or otfaer entity holding the Maintenance 
Account shall disburse the amouni set forth in (a) above to SELLER. 

8.4 Adjustments 

All of tfae dollar values noted in Sections 8.1 A, 8-1B and 8.3 will be adjusted each 
Contract Year in accordance with "Attachment I." 

ARTICLE IX - HELCO'S INSPECTION OF FACILITY OPERATION AND 
USE OF FACILITY SITE; OP'HON FOR SITE REPRESENTATIVE 

9.1 Inspection of Facility Operation 

SELLER sfaall pemiit HELCO, its employees and agents (including bul not limited to 
affiliates and contractors and tfaeir employees) to enter upon and inspect tbe I^acility and 
SELLER'S constmction, operalion and maintenance thereof from time to time, upon reasonable 
prior notice, provided that such inspections shall not interfere with SELLER'S operation of the 
Facility and do not occur more than four (4) limes per year; provided ftirther that to the extent 
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there exists a major operating problem wilh the Facility, HELCO shall be permitted lo enter upon 
and inspect the FatiHty witfiout regard to tfie four (4) times per year limitetion. HELCO shall 
also be entitled to conduct non-intrusive site visits to tfae Facility personnel at the Site; provided 
that such visits shall not occur more than once a monlfa. 

If HELCO observes a condition during such inspections which it has reasonable cause to 
believe may have an adveree impact on SELLER'S ability to fiilfill its obligations under this 
Agreement HELCO may make a written request for and SELLER shall provide a written report 
on such condition wiihin thirty (30) days. HELCO's inspection of SELLER'S equipment or 
operation shall nol be construed as cndoreing the design thereof nor as any warranty ofthe safely 
or reliability of said equipment or operation nor as a waiver of any righl by HELCO. 

9.2 Entry for Work On Site 

SELLER shall permit HELCO, its employees and agents (including but not limited to 
affiliates and contractore and their employees) to enter upon the Site, wilfa such prior notice as is 
reasonable under the circumstances, to take such action as may be necessary in tfae reasonable 
opinion of HELCO to: (A) maintein, inspect, read and test riielere and other HELCO equipment 
pureuani to Section 3.2E, (B) to inlercoruiect interrupt, monitor or measure electrical generation 
produced at the Facility in accordance with tfae terms of this Agreement, and (C) lo exercise any 
olher rights HELCO may have under this Agreement 

9.3 Provision of Site Space 

SELLER shall provide without charge sulteble space on the Site for all HELCO 
equipment to be placed on the Site under this Agreement. Suiteble space as used herein means 
space appropriate for the intended use with adequate electric power, air conditioning, 
telecommunication wiring, security, and otfaer necessary building services. In addition, SELLER 
shall provide a means for reasonable access by HELCO to the Site, also withoul charge to 
HELCO. If HELCO exercises its rights to faave a Site Rep under Section 9.5, SELLER will 
provide suiteble office space at tfae Site for sucfa Site Rep. 

9.4 No Ownerehip Interest 

Neither SELLER nor any Financing Party shall acquire any ownerehip Interest or security 
inierest in or lien or mortgage on any equipment instelled. owned, and maintained at the Site by 
HELCO pureuani to this Agreement and HELCO sfaall faave a reasonable time after termination 
of this Agreement in which lo remove sucfa equipment 

9.5 HELCO Site Representetive Option 

If HELCO reasonably believes, based on its review ofthe Facility's operating records and 
the Facility's actual failure to perform in accordance with the terms of this Agreement over a six 
(6) momh period, tfiat the Facility is not being operated in accordance with tfais Agreement, 
HELCO may, following ten (10) days' written notice to SELLER tfiereof. faave a Site 
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Representative ("Site Rep") observe Facility operations continuously for a period of up to tfiirty 
(30) days. During this period, ihe Site Rep shall have access at all reasonable times to any and 
all operational areas ofthe Facility. SELLER shall comply with any reasonable request ofthe 
Site Rep for infomiation concerning the operation (including fueling) and maintenance ofthe 
Facility. The Site Rep shall nol adversely impaci SELLER'S operations and shall comply witfi 
SELLER'S safety and related standards and conditions. HELCO shall be liable for any negligent 
actions or willful misconduct ofthe Site Rep tfial results in any injury or damage to any person 
(including the Site Rep), real property or personal property at or immediately adjacem to the Site, 
or adversely impacts SELLER'S ability to operate the Facility. 

AR^nCLE X - AUDIT RIGHTS 

10.1 Riftfils of HELCO 

HELCO sfaall faave tfae rigfat througfaoul the Term and for a period of three (3) yean 
following the end ofthe Term, as extended, upon reasonable prior notice, to audit the books and 
records of SELLER to the limited extent necessary to verify tfae basis for any claim by SELLER 
for payments from HELCO. HELCO shall not have tfie right to audit otfier financial records of 
SELLER. SELLER sfaall make such records available at its offices in Hawaii during normal 
business houre. HELCO sfaall pay SELLER'S reasonable costs for such audits, including 
allocated overhead. 

10.2 Rights of SELLER 

SELLER shall faave tfie right tfiroughout the Term and for a period of three (3) yeare 
following the end ofthe Term, as extended, upon reasonable prior notice, to audit the books and 
records of HELCO to tfae limited extent necessary to verify tfae basis for cfaarges invoiced by 
HELCO to SELLER under tfais Agreement SELLER sfaall not faave tfae rigfat to audit olher 
financial records of HELCO. HELCO shall make such information available during nonnal 
business houre at its offices in Hawaii. SELLER shall pay HELCO's reasonable costs for sucfa 
audits, including allocated overhead. 

ARTICLE XI - INDEMNinCATION 

II.1 Indemnification of HELCO 

A. SELLER shall indemnify, defend, and hold faaimless HELCO, its successore. 
permitted assigns, affiliates, controlling persons, directore, officers, employees, servants and 
agents, including bul not liiruted to contractore and tbeir employees (collectively refeired to as an 
"Indemnified HELCO Party'O, ftom and againsl any and all tfiird party claims, demands, 
obligations, liabilities (including, witfiout limitetion, liabilities arising out ofthe doctrine of strict 
liability), losses, damages, penalties, fines, actions, suits, judgments, costs, expenses and 
disbursements (including withom limitetion, reasonable anomeys* fees and expenses) and 
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proceedings of any nature whatsoever for personal injury or death or damage to property, 
whether or not well founded, meritorious or 'inmeritorious, demanded, asserted or claimed 
against, imposed on. or incurred by an Indemnified HELCO Pany in any way relating lo or 
arising out ofthe performance by SELLER or its agents or subcontraciore of this Agreement 
except to the extent ihat any ofthe foregoing is attributeble to the negligence or intentional action 
ofan Indemnified HELCO Party or a failure of HELCO to comply witfi Section 3.IB. 

B. Any fines or other penalties incuned by an Indemnified SELLER Party (as 
defined in Section 11.2A) for noncompliance by SELLER or an Indemnified SELLER Party with 
laws, rules, regulations, ordere or other govemmentel actions refened to in Section 3.21 shall nol 
be reimbursed by HELCO but shall be tfie sole responsibility of SELLER. SELLER shall 
indemnify, defend and hold harmless each Indemnified HELCO Party from and against any and 
all liabilities, damages, losses, penalties, claims, demands, suits, costs, expenses, disbursements 
(including attorney's fees) and proceedings of any nature whatsoever suffered or incurred 
because ofthe failure of SELLER to comply with any ofthe laws, rules, regulations, ordere or 
Olher governmental actions referred to in Section 3.21. 

C. If SELLER shall obtain knowledge of any claim indemnified against under 
Section l l . lA or otherwise under this Agreement SELLER shall give prompt notice thereof to 
HELCO, and if HELCO shall obtain any such knowledge, HELCO shall give prompt notice 
thereof 10 SELLER. 

D. In case any action, suit or proceeding shall be brought against an Indemnified 
HELCO Party, HELCO shall notify SELLER ofthe commencement thereof and, provided lhal it 
has acknowledged in writing to HELCO its obligation to an Indemnified HELCO Part)- under 
this Article XI. SELLER shall be entitled, at its own expense, acting through counsel accepteble 
to HELCO, to participate in and, to the extent that SELLER desires, to assume and control the 
defense thereof; provided, however, that. SELLER shall nol be entitied to assume and control the 
defense of any such action, suit or proceeding if and to the extent tfaat in tfie opinion of HELCO, 
such action, suit or proceeding involves the potential imposition of criminal liability on an 
Indemnified HELCO Party or a conflict of interest between an Indemiufied HELCO Party and 
SELLER. HELCO shall be entitled, at its owm expense, acting through counsel acceptable to 
SELLER to participate in any action, suit or proceeding, the defense of which has been assumed 
by SELLER. HELCO shall supply SELLER with such information and documents requested by 
SELLER as are necessary or advisable for SELLER to possess in connection with its 
participation in any action, suit or proceeding to tfie extent permitted by this Section 11.ID. An 
Indemnified HELCO Party shall not enter into any settlement or other compromise wilfa respect 
to any claim without the prior written conseni of SELLER, which consent shall not be 
unreasonably withheld or delayed. 

E. Upon payment of any claim by SELLER pureuani to Section 11.1D or otfaer 
similar indemnity provisions conteined herein to or on behalf of HELCO, SELLER, without any 
further action, shall be subrogated to any and all claims that an Indenmified HELCO Party may 
have relating thereto, and HELCO shall cooperate with SELLER and give sucfa further 
assurances as are necessaty or advisable to enable SELLER vigorously to pureue such claims. 
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11.2 Indemnificaiion of SELLER 

A. HELCO shall indemnify, defend, and hold harmless SELLER, its successore, 
permitted assigns, affiliates, controlling pereons, directore, officere. employees, servants and 
agents, including bul not limited to contractore and their employees (collectively referred to as an 
"Indemnified SELLER Party"), from and against any and all tftird party claims, demands, 
obligations, liabilities (including, without limitetion. liabilities arising out ofthe doctrine of strict 
liability), losses, damages, penalties, fines, actions, suits, judgments, costs, expenses and 
disbursemente (including reasonable anomeys* fees and expenses) and proceedii^ of any nature 
whatsoever for personal injury or death or damage to property, whether or not well founded, 
meritorious or unmeritorious, demanded, asserted or claimed against imposed upon, or incurred 
by an Indemnified SELLER Party in any way relating to or arising om of the performance by 
HELCO of its obligations under this Agreement, except to the extent that any ofthe foregoing is 
attributable to the negligence or intentional action ofan Indemnified SELLER Party or a failure 
of SELLER to comply witfi Section 3.IB. 

B. If HELCO shall obtain knowledge of any claim indemnified against under 
Section 11.2A or otherwise under this Agreement. HELCO shall give prompt notice thereof to 
SELLER, and if SELLER shall oblain any such knowledge, SELLER shall give prompt notice 
tfiereof to HELCO. 

C. In case any action, suit or proceeding shall be brought against an Indemnified 
SELLER Party, SELLER shall notify HELCO of tfae commencement tfiereof and, provided tfiai 
il faas acknowledged in writing to SELLER its obligation to an Indemnified SELLER Party under 
this Article XI, HELCO sfaall be entitied. at its own expense, acting through counsel accepteble 
to SELLER, to participate in and, to the extent tfi^ HELCO desires, to assume and control tfie 
defense thereof; provided, however, that HELCO shall not be entitled to assume and control tfie 
defense of any such action, suit or proceeding if and to the extent that in the opinion of 
SELLER, such action, suit or proceeding involves the potential imposition of criminal liability 
on an Indemnified SELLER Party or a conflict of interest between an Indemnified SELLER 
Party and HELCO. SELLER shall be entitled, at its own expense, acting through counsel 
accepteble to HELCO, lo participate in any action, suit or proceeding the defense of which has 
been assumed by HELCO. An Indemnified SELLER Party shall supply HELCO witfi such 
information and documents requested by HELCO as are necessaiy or advisable for HELCO to 
possess in connection with its participation in any action, suit or proceeding, to the extent 
permitted by tfiis Section 11.2C. An Indemnified SELLER Party shall not enter into any 
settiement or other compromise with respect to any claim withom the prior written consent of 
HELCO, which consent shall not be unreasonably withheld or delayed. 

D. Upon payment of any claim by HELCO pureuant to Section 1 U C or olher . 
similar indemnity provisions contained herein to or on behalf of SELLER, HELCO, without any 
further action, shall be subrogated lo any and all claims that an Indemnified SELLER Party may 
have relaling tfiereio, and SELLER shall cooperate with HELCO and give such further 
assurances as are necessaiy or advisable to enable HELCO vigorously to pureue such claims. 
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ARTICLE XII. CONSEQUENTIAL DAMAGES 

Neither SELLER nor HELCO shall be liable to the other party for any indirect 
consequential, incidentel. punitive or exemplary damages. 

ARTICLE XIII - INSURANCE 

13.1 Required Coverage 

SELLER shall, at its own expense, acquire and maintain, or cause to be mainteined. 
commencing with ihe start of construction, as applicable, and continuing throughout the Term, as 
applicable, the minimum insurance coverage set fortfa in "Attocfamcnl J," which SELLER and/or 
the Financing Parties reasonably dctcnnihe, after consultetion witfa HELCO, to be necessaty 
during construction and operation of tfie Facility, as long as such coverage is available lo 
SELLER on commercially reasonable terms. 

13.2 Additional Insureds 

The insurance policies specified in Sections (b), (c), (d), (e) and (g) (if applicable) of 
"Attachment J" shall include HELCO as an additional insured, as its inler^l may appear, with 
respect to any and all third party bodily injury and/or property damage claims arising from 
SELLER'S performance of tfais Agreement and, to the extent permitted by such insurere after 
reasonable efforts of SELLER to obtain such notice, shall require at least thirty (30) days written 
notice to HELCO prior to cancellation of, or material modification to such policy and ten (10) 
days wrinen notice to HELCO of cancellation due lo failure by SELLER to pay such premium. 
HELCO acknowledges thai Financing Parties shall be entitied to receive and distribute any and 
all loss proceeds as stipulated by any Financing Documents related to any policy described in 
this Article XIII and Attachment J. 

13.3 Evidence of Policies Provided lo HELCO 

Evidence of insurance for the coverage specified in this Article XIII shall be provided to 
HELCO within thirty (30) days after SELLER has obtained a copy of tfic related policies or by 
tfie date specified in Section 2.3A, whichever is later. During ihe Term. SELLER, upon 
HELCO's reasonable request, shall make available to HELCO for iis inspection at SELLER'S 
designated location, certified copies ofthe insurance policies described in this Article XIII. 

13.4 Deductibles 

HELCO acknowledges tfiat any policy required herein may contain reasonable 
deductibles or self-insured retentions, the amounts of which are solely within the discretion of 
SELLER and/or the Financing Parties. 
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ARTICLE XIV - DISPUTE RESOLUTION 

14.1 Good Faith Negotiations 

Before any dispute under this Agreement is subjected lo tfie provisions of Section 14.2 or 
any litigation, tfie presidents, vice presidents, or autfiorized delegates from botfi SELLER and 
HELCO, each having full autfiority to settle tfie dispute, shall pereonally meei in Hawaii and 
attempt in good faith to resolve the dispute. 

14.2 Dispute Resolution Procedures 

If the parties are unable to resolve any dispute under this Agreement under the procedures 
of Section 14.1, such dispute shall be resolved in Hawaii by binding arbitration in accordance 
with tfie requirements of tfus Section 14.2; provided tfiat this agreement to arbitt^te shall be 
specifically enforceable and this Article XIV shall not preclude either party from pureuing Its 
equitable remedies, including withoul limitetion, seeking injunctive relief. 

A. Initiation of Arbitration 

Subject to Section 14.1, either party sfaall give to tbe olher written notice in 
sufficient det^l of the existence and nature of any dispme proposed to be arbitrated under ihis 
Section ]42 and tfie remedy sought as well as a detailed statement of its contentions of law and 
fact, Sucfa notice shall be made within a reasonable tune after the dispute in question arose, and 
in no evenl shall sucfa notice be made after the date when institution of legal or equitable 
proceedings based on sucfa dispute would be haired by the applicable stomte of limitetions but 
for tfiis Article XIV. Such notice will be signed by the president ofthe party issuing tfie nonce 
and be delivered to tfie president ofthe otfier party. The other party shall file an answering 
stetement witfun twenty (20) days of receipt ofthe notice. After tfic answering stetement is filed, 
the parties shall diligentiy negotiate in good faitfa for a period of sixty (60) days. 

B. Appointment of Arbitrator 

If tfic dispute is not resolved through the negotiations required by Section 14.2A, 
the parties shall attempt to agree on a person witfa special knowledge and expertise with respect 
to the design, construction and operation of electric generating facilities to serve as an arbitrator 
panel of one. If the parties cannot agree on an arbitrator witfiin twenty (20) days after the 
negotiation period required by Section MulA, each party shall within five (5) days, ^poini one 
person to serve as an arbitrator and the two arbitrators thus tqipointed shall select a third 
arbitrator to serve as cfaairman ofthe panel of arbitratore; and sucfa three arbitratora shall 
detenmine all mattere by majority vote; provided, however, if the two arbitratore appointed by the 
parties are unable to agree upon tfie appointment of tfae third arbitrator within twenty <20) days 
after their appointment, both sfaall give written notice of sucfa failure to agree to the parties and, if 
the parties fail to agree upon the selection of such third arbitrator witfun twenty (20) days 
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thereafter, then either ofthe parties upon written notice to the other may require such 
appointment from and pureuant to the rules for commereial arbiU'ation ofthe American 
Arbitration Association, In selecting arbitratore under this Section 14.2B, the parties shall give 
preference to qualified Hawaiian domiciliaries. 

Each arbitrator appointed pursuant io this Section 14.2B shall swear to conduct 
such arbitration in accordance witfi the terms of this Section 14.2, the laws of the Stete of 

. Hawaii, and the Code of Etfiics of the American Arbitration Association. Each arbitrator who 
would be disqiuitified for any reason tfiat would disqualify a judge under the Code of Judicial 
Conduct shall immediately resign or be withdrawn as an arbitrator. The arbitration panel may 
choose legal counsel to advise il on the remedies il may grant procedures and such other legal 
issues as the panel deems appropriate. Copies ofthe notice, the stelement of contentions of law 
and fact, the answering statement and this Agreement shall promptiy be fumished by the 
initiating party to the arbiirator(s) selected. 

C. Arbjiraiion Procedures 

(1) The parties shall have one hundred and twenty (120) days from the date of 
the formation of the arbitration panel to perform discovery and present evidence and argument to 
the arbitratore. During this period, the arbitratore shall be available to receive and consider all 
such evidence as is relevant within reasonable limite due to the restricted Ume period, and lo 
hear as much argument as is feasible, giving a fair allocation of lime lo each party lo the 
arbitration. This period may be extended for sufficient cause by the arbitration panel or by 
agreement ofthe parties. The arbitration panel sfaall faave the general powere of a court and may 
proceed in accordance with estahlished niies of evidence and procedure, JibtraUy construed to 
promote justice and expeditious resolution ofthe dispute. The arbitration panel shall have 
complete discretion over the mode and order of discovery, presentment of evidence, and the 
conduct ofthe hearing. The arbitratore sfaall not consider any evidence or argument not 
presented during such period. To tfae extent not in conflict witfa tfae procedures set fortfa in 
Section 14.2. such arbitration shall be held in accordance wilfa Hawaii Revised Stetotes, 
Chapter 658, and the prevailing rules ofthe American Arbitration Association for commercial 
arbitration. 

(2) The arbitratore shall use all reasonable means lo expedite discovery and to 
sanction non-compliance with reasonable discovery requeste or any discovery order. SELLER 
and HELCO, as the case may be, shall require and warrant that each of their officere, directors. 
agents, employees, representetives, conuaclore. partnere, general partnere. limited parmere. arid 
all entities that are the direcl or indirect parents or subsidiaries of or an entity affiliated or related 
by ownerehip, in whole or part, with or to SELLER or HELCO, as the case may be. its paimere, 
general partners, or limited parmere. submit to the jurisdiction of any arbitration panel appointed 
pursuanl to Article XIV and shall respond to all reasonable discovety requests without 
challenging or objecting to the jurisdiction of such arbitration panel, the location ofthe 
arbitration, or other grounds related in any way to separaieness of entities, a lack of privity with 
HELCO, or their lack of stetus as a party to tfiis Agreement or such arbin^on. All documents 
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and deponents made available in response to reasonable discovery requests sfaall be made 
available in Hilo, Hawaii. 

(3) Al the conclusion of such one hundred and twenty (120) day period, as 
extended pursuanl to Section 14.2C(1), the arbio-atore shall have thirty (30) days to reach a 
determination and to give a written decision to tfie parties, steting tfieir fmdings of fact 
conclusions of law and final order. 

(4) Pending resolution of disputes purauant to this Article XTV. which 
disputes relate to or impact SELLER'S construction schedule for the Facility, all applicable 
declines and cure periods under this Agreement shall be extended on a day-for-day basis. 

D. Arbitrator Limitetions 

The arbitratore sfaall faave autfaority to Interpret and apply the tenns and conditions 
of this Agreemenl and to order any remedy a l lov^ by this Agreement, but may not change eny 
term or condition of tfliis Agreement, deprive either party of a remedy expressly provided 
hereunder, or provide any right or remedy that has been excluded hovunder. 

E. Decision Binding on tfae Parties 

The decision ofthe arbitratore shall be binding on the parties at such time as tfae 
decision is confirmed by order of a court of competent jurisdiction pureuant to Chapter 658. 
Hawaii Revised Stetutes. 

F. Cosl of Arbitration 

The arbitratore in rendering their decision shall also state which party prevailed 
over the olher party, or thai neither party prevailed over the otfier. The costs of arbitration 
(including the attorney fees and costs ofthe parties and legal counsel appointed pureuant to 
Section I4,2B) will be bome by tfae party which is not the prevailing party. In the evenl neither 
party prevails, the parties shall each pay fiffy percent (50%) of tfic cost of flie artiitration, 
arbitrator/chair ofthe panel, and any legal counsel appouited purauant to Section I4.2B. Also, in 
the event neither party prevails, the parties each shall bear tbeir own coste, including anoriiey 
fees, and those ofthe arbitrator they appointed to the panel of three arbitratore. 

ARTICLE XV - FORCE MAJEURE 

15.1 Definition 

Force Majeure shall mean any storm, hail, flood, ligfatning, eartfaquake, tsimami. volcanic 
eruption, or other natural disaster, fire and/or explosion, civil disturbance, labor disputes or 
strikes, act of a public enemy, sabotege, war, national emergency or riot, action; inaction, or 
restraint by any court or public authority (including denial or failure to grant required permits, 
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licenses, or other authorizations despite timely efforts to obtein same), inability to obtain 
required fuel or water for the Facility on reasonable terms despite reasonable efforts lo do so. and 
changes in applicable United Stetes. Hawaii, or local environmental, permitling, zoning, land 
use, or labor laws, regulations, or ordinances from those in effect on the Execution Date. 
Catastrophic Equipment Failure, mechanical or equipment breakdown caused by any ofthe 
foregoing Force Majeure events, or any other cause beyond the reasonable control ofthe party 
relying on such cause to excuse its performance hereunder to tfae extent to wliich such party 
caimot remedy the problem by exercise of due diligence, including, but not limited to, the 
expenditure of all reasonable sums of money. For purposes of this Section 15.1. Force Majeure 
shall include delays in the issuance of SELLER'S pennits. including withom limitetion, tfie PSD 
Permit beyond the issuance date set forth on Attachment Q, except to the extent such delay 
beyond the expected issuance date is the result of SELLER'S fault or negligence. 

Notwithstanding the foregoing, however. Force Majeure does nol include any labor 
dispute or strike involving operating persormel in excess of seventy-two (72) houre after ifae 
Phase 2 In-Service Date (except tfiat if such labor dispute or strike continues for more than 
fourteen (14) days thereafter, sucfa labor dispute or strike sfaall constimte a Force Majeure event). 

15.2 Notice of Force Majeure 

A party wfaich desires to claim an event of Force Majeure has occurred wiuch excuses its 
obligations under this Agreement sfaall promptiy, i ^ n learning of sucfa evenl and ascertaining 
that it will affeci its performance hereunder, give written notice lo tfae other party, steting the 
namre ofthe event its anticipated duration and any action being taken to avoid or minimize its 
effect The burden of proof shall be on the party claiming Force Majeure pursuant lo this Article 
XV. 

15.3 Excuse of Obligation; Extension of Milestone Dates and In-Service Date Deadlines 

Any obligation of either party under this Agreemenl shall be excused only to tfic extent 
and for the period tfiat such party's inability to perform is caused by oite (1) or more Force 
Majeure events. The party so excused shall make all reasonable efforts, including all reasonable 
expenditures of necessaty funds, to cure, mitigate or remedy sucfa Force Majeure event Any 
payments due as compensation for the obligation so excused shall also be excused for so long as 
tfie obligation is not performed due lo Force Majeure. 

During the occurrence of one (1) or more Force Majeure events, each Milestone Dale, In-
Service Date Deadline and related dates or other applicable deadline in this Agreemenl shall be 
extended on a day-for-day basis until the end of such Force Majeure event; provided, however, m 
no event shall Force Majeure extend any Milestone Date or In-Service Date Deadline for more 
than nine (9) months in the case of a single Force Majeure event or.twrlve (12) months in tfae 
case of more than one (1) Force Majeure event 
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15.4 Right to Terminate Due to Force Majeure or Catastrophic Equipment Failure 

Notwithstanding any otfier provision of this Agreement, ifa party is prevented from 
substantially performing its obligations imder this Agreemenl by natural disaster, other Force 
Majeure or Catasnopluc Equipment Failure for a period of twenty-four (24) consecutive months, 
the other party may terminate the Agreement without further liability of either party to the otfaer 
hereunder. Such termination shall be effective upon ninety (90) days written notice to the otfaer 
party and tfae Financing Parties prior to tfae resumption of substantial performance; provided, 
however, that if substantial performance is resumed during such ninety (90) day period, such 
tennination shall not be effective. 

15.5 Obligations Remaining After Evem of Force Majeure 

No monetaty obligations of either party whicfa arose before the occurrence ofan event of 
Force Majeure causing the suspension of performance shall be excused as a result of such 
occurrence. The obligation to pay in a timely manner any payments owed pureuant to Article V, 
and any other money for obligations and liabilities whicfa matured prior to the occurrence ofan 
event of Force Majeure is absolute and sfaall not be subject to tbe Force Majeure provisions. In 
tfae evenl of a SELLER Force Majeure which reduces or linuts tfae Facility's capability to deliver 
capacity and/or energy, HELCO shall be obligated to pay for c^iacity and/or energy only to the 
extent such capacity and/or energy is made available by SELLER. In tfae event of a HELCO 
Force Majeure which reduces or limits HELCO's capability to purchase energy, HELCO shall 
pay for sucfa reduced energy as it may accept but shall remain obligated to pay for capacity made 
available by SELLER in accordance with this Agreement 

15.6 Extension of Tenn 

Ifa Force Majeure event occure after the Phase 2 In-Service Dale, tfie Terra shall be 
extended on a day-for-day basis for the duration of sucfa Force Majeure event 

ARTICLE XVI - ELECTRIC SERVICE SUPPLIED BY HELCO 

Tfais Agreemenl does nol provide for any electric services by HELCO to SELLER. If 
SELLER requires any electric services from HELCO, HELCO shall provide sucfa service on a 
non-discriminatoty basis in accordance witfa HELCO's Schedule "J" tariff, a copy of which is 
attached as Attachment S, or successore thereof. 

ARTICLE XVII - ASSIGNMENT 
j 

17.1 Assignment by SELLER j 

This Agreement shall nol be assignable by SELLER witfiout the prior wrinen consent of 
HELCO (which consent sfaall not be unreasonably witfafaeld); provided tfiat SELLER may. 
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wiihoui the conseni of HELCO, assign this Agreement (A) as required by the Financing Panies 
or otherwise in coruicction wilh Financing Documents or (B) to an affiliale, a wholly-owned 
subsidiary or a successor of SELLER. 

17.3 Assignment by HELCO 

This Agreemenl shall not be assignable by HELCO withoul the prior written consent of 
SELLER (which consent shall not be unreasonably withheld); provided tfiat HELCO shall have 
the right without the consent of SELLER, lo assign its interest in this Agreement lo the Trustee 
under its Firet Mortgage Bond Indenture dated December 1, 1938 as it may be amended from 
time to time including the amendment of June 20.1963. and to any affiliated company owned in 
whole or in part by Hawaiian Eleclric Industries, Inc., provided fiirther that such assigimient does 
not in^air the ability of SELLER.to continue to receive the payments it is entitled lo under this 
Agreemenl and. further provided that HELCO w l̂l remain directly responsible,for any 
obligations under tfiis Agreement that only HELCO, as the public utility serving tfae Island of 
Hawaii, can carry out. 

17.3 Binding on Assigns 

This Agreement and all of its covenante, terms and provisions shall be binding upon and 
shall inure to the benefit of and be enforceable by the parties hereto and their respective 
successore and assigns. 

ARTICLE XVIII - CHANGE IN COMMITTED CAPACITY OF FACILITY 

After the Phase 2 In-Service Date, SELLER sfaall not increase the Committed Capacity of 
the Facility to more than sixty thousand kilowatts (60,000 kW) (net) witiiout the prior written 
approval of HELCO; provided, however, that in no event sfaall HELCO be obligated to approve a 
change in Committed Capacity. Unless waived by HELCO, any change in Committed Capacity 
will require that the Facility undergo the Capacity Test procedure referred lo in Section 3.2C(22). 

ARTICLE XDC - SALE OF FACILITY BY SELLER 

I9.I HELCO's Right of Firsl Reftisal 

Should SELLER ever desire to dispose of its right titie, or interest in the Facility, in 
whole or In part, olher than the sate and leaseback ofthe Facility or other assignment or 
disposition of part or all of its ownerehip interests in the Facility to provide financing for tfie 
Facility, it shall firsl offer to sell such interest to HELCO. SELLER shall not solich any offere 
for the sale ofthe Facility witfi any other entity withom first negotiating with HELCO In good 
faith for at least ninety (90) days conceming a purchase by HELCO unless, during that period, 
HELCO gives written notice that such negotiations are terminated. Notwithstanding the above, 
in the event SELLER ceases negotiations with HELCO and, within one (1) year offere to sell ihe 
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Facility to a third party for less than the final amouni HELCO had offered to purchase the 
Facility. HELCO shall have the righl to purchase the Facility for such lower amount on similar 
terms and conditions; provided that HELCO sfaall have thirty (30) days in whicfa to accept such 
terms and conditions. This Section 19.1 sfaall not apply to unsolicited offere received by 
SELLER or the sale or transfer of inleresls in SELLER (except tfie sale or ttansfer of 100% of 
the interest in SELLER) or a sale or transfer initiated by Financing Parties. 

19.2 No Exercise of Right by HELCO 

In the event thai HELCO does not exercise its right lo purchase sucfa interest in tfie 
Facility under Section 19.1, SELLER shall have tfae rigfat to transfer or sell sucfa interest to any 
person or entity which proposes to acquire tfie Facility with the intent to continue the operation 
of tfae Facility in accordance with the provisions of this Agreement pursuanl to an assignment of 
this Agreement, subject to the written approval of HELCO, whicfa approval sfaall not be 
unreasonably withheld. HELCO will grant assignment of this Agreement to the purchaser upon 
being reasonably satisfied that the assignee (i) has the qualifications or has contracted with an 
entity having the qualifications to operate the Facility m a manner consistent with the terms and 
conditions of this Agreement and (ii) has provided HELCO with adequate assurances of its 
creditwortfainess and ability to perform ite fmancial obligations hereimder in a maimer consistent 
with the terms and conditions of this Agreement. 

ARTICLE XX - ESCROW ACCOUNT 

To the extent permitted by the Financing Parties, SELLER sfaall grant to HELCO a 
security interest in any escrow or reserve accounts esteblisfaed in connection wilfa financing for 
tfie Facility, securing all of SELLER'S payment obligations hereunder. Sucfa security granted by 
SELLER shall be subordinate to the ri^ts of tfie Financing Parties in sucfa accoimts to tfie extent 
provided for under Section 3.IE, and shall permit recourse against such accoimte by HELCO 
only if the Financing Parties having superior rights in sucfa accounts have fully exercised such 
rights, received fiill satisfaction of tfie obligations secured by sucfa rights, or provided HELCO 
with a wrinen waiver or release of such rights. SELLER shall execute such documents as 
HELCO shall reasonably request to grant esteblish, perfect and maintain sucfa security interest. 
HELCO shall execute such documente as SELLER or Financing Parties shall reasonably request 
to subordinate HELCO's intereste to that ofthe Financing Parties, 

ARTICLE XXI - GUARANTEE 

21.1 Guarantee(s) 

Guarantor(s) sfaall be financially responsible for all of SELLER'S payment obligations 
under tfais Agreemenl up to tfie Guaranteed Amount, including but not limited to, any penalties. 
Liquidated Damages, payments due ftvm SELLER to HELCO under the Interconnection 
Agreement and reimbursement of certain HELCO administrative costs under Article XXII. 
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SELLER shall, at its option, either (i) cause the Guarantor(s) lo mainlaui the Guarantee(s) 
pureuant to Secion 21.2 in full force and effect throughout the Term, or (ii) substitute therefor 
either: 

A. an unconditional irrevocable direct pay or standby letter of credit in an amount 
determined pursuanl to Section 21.2 issued by a bank in Hawaii accepteble to HELCO, in form 
and substance acceptable to HELCO; or 

B. a paymenl bond or performance bond in an amount determined pureuant to 
Section 21.2 issued by a company acceptable to HELCO for payment to HELCO in the event of 
a breach of this Agreemenl by SELLER, in form and substance reasonably acceptable to 
HELCO. 

HELCO shall nol be obligated to release the Guar8ntor(s) from the Guarantee(s) unless the 
substitute proposed by SELLER under this Section 21.1 is fiilly accepteble to HELCO. 

HELCO's release ofthe Guarantee(s) shall be terminated and the Guaraiitee(s) shall be 
reinstated at such time as any letter, of credil or bond provided hereunder terminates. In addition, 
ifa letter of credit or bond supplied faereunder is for less tfaan the entire amouni required under 
Section 21.2, then the Guarantee(s) shall be released only by an amount equal to the amount of 
payments covered by such letter of credit or bond. 

Any letter of credit or bond proposed by SELLER as a substitute for the Guarantce(s) 
shall provide for paymente to HELCO up to the Guaranteed Amouni. 

21.2 Guaranteed Amount 

The Guaranieed Amouni (or substitution therefor) shall be according lo the following 
schedule: 

From the PUC Approval Date $200,000 
through the Closing Date 

From tfae Closing Dale $1,000,000 
, through the Phase 2 In-Service Date 

From tfie Phase 2 In-Service Date $3,000,000 
through the end ofthe Term 

ARTICLE XXII - REIMBURSEMENT OF CERTAIN 
HELCO ADMINISTRATIVE COSTS 

SELLER shall reimburee HELCO for its documented, reasonable out-of-pocket legal, 
consulting and administrative costs incuired by HELCO in the course of securing PUC s^roval 
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of this Agreemenl up to fifty thousand dollare ($50,000). For the purpose of this Article XXII. 
HELCO's costs shall commence from the Execution Date and these costs shall be paid at tfie 
Closing Dale, to the extent then accrued, with any additional costs to be paid on or before the 
Phase 2 In-Service Date. Payment shall be by wire transfer to HELCO's designated account at 
the Bank of Hawaii in Hilo, Hawaii, unless otherwise directed by HELCO. In tfae event sucfa 
costs remain unpaid in wliole or in part HELCO sfaall have the rigfat to offset sucfa unpaid 
amounte against the initial Capacity Charge payment under tfais Agreement and any subsequent 
Capacity Charge payments until such costs have been reimbursed in full. 

ARTICLE XXIII - MISCELLANEOUS 

23.1 Recovery of Payments 

No change may be made in the terms and conditions of this Agreement except by 
agreement ofthe parties hereto. Tfae parties to this Agreemem believe, and have entered this 
Agreement relying on tfie belief tfaat under and pursuant to PURPA and 18 C.F.R.. Part 292, 
including, witfiout limitetion, 18 C.F.R. 292.304<bXS) and (d)(2). after tfie PUC Order has 
become final and non-appealable: (i) no adjustment in the payments to be paid to SELLER 
under the provisions of this Agreement is eitfaer appropriate or lawful; and (ii) that also in light 
ofthe foregoing, it is neither appropriate nor lawftil for the PUC or any successor entity to deny 
HELCO the recovery of any or all amounts paid to SELLER pureuant to the terms of this 
Agreement Both parties will extend their reasonable best efforts lo resist and appeal any PUC 
actions, decisions, or ordere denying or having the effect of denying or otherwise preventing 
HELCO from recovering any or all amoimte paid to SELLER pursuant to the terms ofthe 
Agreemenl; provided that HELCO shall reimburse SELLER for any and all reasonable out-of-
pocket expenses incurred in assisting HELCO in accordance with this Section 23.1. 

Except as specifically provided in Section 2.2 hereof, the PUC's denial of HELCO's 
recovery of any amounts paid to SELLER pureuant to the terms of this Agreement shall have no 
effect on HELCO's obligations under this Agreement 

23.2 Notices 

Except as otherwise specified in this Agreement any notice, demand or request required 
or authorized by tfus Agreement to be given in writing to a party shall be either personally 
delivered or mailed by registered or certified mail (return receipt requested) postege prepaid to 
such party' at the following address: 

If to SELLER: . Encogen Hawaii, L.P. 
c/o Enserch Development Corporation 
I8I7 Wood Street Suite #550 - West 
Dallas, TX 75201 
Attention: Vice President - Administration 
(214)670-2712 (telephone) 
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(214) 670-2974 (fax) 

If to HELCO; Hawaii Electric Light Company, Inc. 
P.O. Box 1027 
Hilo, Hawaii 96720-1027 
Anention: Maiiager. Produclion 

The designation of such person and/or address may be changed at any lime by eitfaer 
party upon written notice given pureuant to tfae requirements of tfais Section 23.2. A notice 
scr\'ed by mail shall be effective upon receipt. 

23.3 Entire Agreement 

This Agreement including all attachments, constitutes the entire underetanding tietween 
the parties, supereedes any and all previous understandings between the parties, and binds and 
inures to the benefit ofthe parties, their successore and assigns. Tfae parties have entered into 
this Agreement in reliance upon the representelions and mutual undertakings contained herein 
and nol in reliance upon any oral or written representetion or information provided to one party 
by any representative of the other party. 

23.4 Further Assurances 

If either party determines in its reasonable discretion that any fimher instruments, 
assurances or olher things are necessary or desirable to carty out the terms of this Agreement, the 
other party will execute and deliver all sucfa instruments and assurances and do all things 
reasonably necessary or desirable to,carry out the terms of this Agreement 

23.5 Severability-

After the requiremenis of Section 23.14 have been satisfied, if any term or provision of 
this Agreemenl or tfie application thereof to any person, entity or circumstance shall to any extent 
be invalid or unenforceable, the remainder of this Agreement, or the application of such term or 
provision to persons, entities or circumstances olher tfaan tfaose as to which it is invalid or 
unenforceable, shall not be affected thereby, and each term and provision of this Agreement shall 
be valid and enforceable to the fiillesl extent permitted by law. 

23.6 No Waiver 

The failure of either party to enforce at any time any ofthe provisions of this Agreemenl, 
or to require al any time performance by the other party of any ofthe provisions hereof, shall in 
no w'ay be construed to be a waiver of such provisions, nor in any way to affect the validity of 
this Agreemenl or any part hereof or the righl of such party thereafter to enforce cvety such 
provision. 
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23.7 Modification or Amendment 

No modification, amendment or waiver of all or any part of tfiis Agreemenl shall be valid 
unless it is reduced to writing and signed by both panies. 

23.8 Governing Law and Interpretetion 

Inierpretetion and performance of this Agreemem shall be in accordance with; and shall 
be controlled by. tfie laws ofthe Stete of Hawaii, other than tfie laws thereof tfaat would require 
reference to the laws of any other jurisdiction. 

23.9 Counterpam 

This Agreement may be executed in several counterparts and all so executed counterparts 
shall constimte one Agreemem, binding on both parties thereto, notwithstanding that both parties 
may not be signatories to the original or tbe same counterpart. 

23.10 Computeiion of Time 

In computing any period of time prescribed or allowed under this Agreement tfie day of 
the act event or default from which tfae designated period of time begins to run shall not be 
included. If the last day ofthe period so computed is a Saturday, a Sunday, or a legal holiday in 
Hawaii, then the period shall nm until the end ofthe next day which is not a Saturday, a Sunday, 
or a legal holiday in Hawaii. When the period of time prescribed or allowed is less than seven 
(7) days, intermediate Saturdays, Sundays, and legal faolidays sfaall be excluded in the 
computetion. 

23.11 Thermal Energy Sales Contract 

In tfae event SELLER intends to qualify as a QF by selling tfiermal energy. SELLER 
shall, subject to compliance with applicable confidentiality agreemente, provide HELCO with a 
copy of tfae Thermal Enei^ Sales Connact(s) (redacted to delete any confidential or proprietary 
information), or a certificate lo the effect that sucfa contract(s) wdll provide for. at a minimum, 
useful tfiermal energy sales under normal operating conditions tfaat are adequate to maintain the 
Facility as a Qualifying Facility under PURPA and, in no event sfaall ifaermal energy sales limit 
or restrict in any way tfae capability ofthe Facility or any portion thereof lo operate under 
HELCO Dispatch in full compliance witfi tfie terms and conditions of this Agreement 
Thereafter, SELLER shall not modify the Thermal Energy Sales Contract in a manner tfiat would 
materially adversely impact its ability to perform its obligations hereunder. 

23.12 Review of Financing Documents: Project Financing 

- The parties acknowledge that SELLER intends to obtain construction and term project 
financing for tfie Facility and that Financing Parties providing sucfa financing will require the 
financing to be secured by liens upon the Facility and other assets of SELLER, including a 
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collateral assignment of this Agreement the Interconnection Agreemenl and other Projeci 
Documents and all rights and obligations of SELLER hereunder and thereunder. HELCO shall 
execute and deliver on or before the Closing Date a consent to assignment of this Agreemenl and . 
otfier related agreements ("Conseni to Assignmem"), and any otfier documents necessary to 
create a valid collateral assignment hereof to the Financing Parties, and shall cooperate with 
reasonable requests ofthe Financing Parties in coimection with tfae documentation of any . 
financing or refinancing wdth respect to the Fadlity, including execution and delivery of olher 
customary' certificates, instruments and opinions. The Conseni to Assignment shall include. 
among other things, provisions giving the Financing Parties reasonably accepteble notice of and 
opportunity and righl to cure any breach or event of default under this Agreemenl or the 
Interconnection Agreement and shall contain terms and conditions (including notice and cure 
rights) generally required by lendere of long-term, non-recourse project loans, which terms and 
conditions shall be reasonably salisfacloty to Financing Parties and HELCO. 

To the extent permitted by the Financing Parties, SELLER shall provide HELCO with 
summaries ofthe key terms of the Financing Documents, amendments or modifications thereto, 
and any documents providing for a refiitencing which would materially impaci HELCO. 

23.13 Confidential and Proprietary Information 

If and to the extent any information or documents fumished by one party to the other 
under this Agreement are confidential or proprietary to the furnishing party, the receiving party 
shall treat the same as such and shall take reasonable steps to protect againsl the unauthorized use 
of disclosure ofthe same; provided, however, that such information and documente are 
conspicuously marked or otherwise clearly identified as confidential or proprietary when 
fumisfaed; and provided furlher that this sentence shall not apply to (i) any information or 
documents which are In the public domain, known to the receiving party prior lo receipt from the 
olher party, or acquired from a third party without a requirement for protection or (ii) any use or 
disclosure required by any law, mle, regulation, order or other requirement of any governmental 
authority having jurisdiction. All olher infoimation and documents ftinusfaed under tfais 
Agreemenl shall be fumished on a non-confidential basis. 

23.14 PUC Approval 

The parties acknowledge and agree lhal this Agreement and any amendmente, 
supplements or related instruments thereto, is subject to approval by tfae PUC and tfae parties' 
respective obligations hereunder are conditioned upon receipt of such approval, except as 
specifically provided otherwise herein; Upon execution of this Agreement the parties shall use 
tfieir best efforts to oblain. on an expedited basis, an order from tfie PUC (the "PUC Order") tfiai 
does not c:ontain terms apd conditions deemed to be unaccepteble to the parties, and .in a form 
deemed to be reasonable by the parties ordering that: 

(1) this Agreemenl is approved; 

(2) the Interconnection Agreemenl is approved; 
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(3) the purchased power costs to be incurred by HELCO as a result of this 
Agreemenl are reasonable; 

(4) the buyout and deferral clauses. Sections 3.3B and 3.3C of this Agreement 
respectively, are reasonable; 

(5) HELCO's purchased power arrangements under this Agreement, pursuant 
to which HELCO will purchase energy and Firm Capacity from SELLER, are prudent and in the 
public interest; 

(6) increases and decreases in the purchased energy costs to be incurred by 
HELCO pureuani to this Agreemenl may be included in HELCO's Energy Cost Adjustment 
Clause during the Term ofthe Agreement; 

(7) HELCO may include the power purchase coste incurred by HELCO 
pureuant to this Agreement including C^iacity Charge payments and Energy Charge paymente 
in HELCO's revenue requirements for ratemaking purposes and for tfae purposes of determining 
the reasonableness of HELCO's rales during the Term of this Agreement; and 

(8) in accordance with the request made by tfie parties purauant to Section 
3.2C(27)(viJi), SELLER will not be considered a "public utiUty" subject to regulation by tfie 
PUC in the event the Facility loses its QF stetus due to Simple Cycle operation requested by 
HELCO. 

23.15 Change in Standard Svstem or Organization 

A. Consistent With Original Intent 

If, during the Term of this Agreement, any standard, system or organization 
referenced in this Agreement should be modified or replaced In tfie nonnal course of events, such 
modification or replacement shall from tfiat point in time be used in this AgFeement in place of 
the original standard, sysiem or organization, but imly to the extent such modification or 
replacement is generally consistent with the original spirit and intent of this Agreement 

B. Eliminated or Inconsistent With Original Intent 

If, during tfae Term of this Agreement, any standard, system or organization 
referenced in this Agreement should be eliminated or cease to exist, or is modified or replaced 
and such modification or replacement is inconsistent with the original spirit and inteinl of this 
Agreement then in such event the jianies will negotiate in good faith to amend this Agreement to 
a standard, sysiem or organization that would be consistent with the original spirit and intent of 
tfais Agreement 

89 
ocl6S65v36 

{33.14 to f23.)5B 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 170 OF 261 

EXHIBIT A 
PAGE 99 OF 169 

23.16 No Party Deemed Drafter 

No party shall be deemed the drafter of this Agreemenl. If this Agreemenl is ever 
construed by a court of law. such court shall not construe tfiis Agreement or any provision hereof 
against any party as the drafter. 

23.17 Headings 

The Table of Contents and paragraph headings ofthe various sections have been inserted 
in this Agreemenl as a matter of convenience for reference only and shall not modify, defme or 
limit any of the terms or provisions hereof and shall not tx used in the interpretetion of any term 
or provision of this Agreemenl. 

(Signatures on the Followdng Page) 
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IN WITNESS WHEREOF, HELCO and SELLER have caused this Agreement to be 
executed by their respective duly authorized officere as ofthe date firat above written. 

HELCO: HAWAE ELECTRIC UGHT COMPANY, INC. 

Bv:'1lUC6tAluc4 ^ A ^ 
: ^ &rt.>^' 

Br^^mJMik. 
Its: ^ Pt"r.j . ' ' rJ£-W 

SELLER: ENCOGEN HAWAII. LJ>. 

By; ENSERCH DEVELOPMENT CORPORATION 
HAWAH. INC. 
Managing General Partner 

Bv: /2fM^I^ ^dn^J^ 
Name: Allan V. Sraitfi 
T^Ie: Senior Vice President 
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EXECLTIO.N COPY 

ATTACHMENT A 
DIAGRAM OF INTERCONNECTION 

(See definitions of Metering Point and Point of Intercormection) 
[Provided as Exhibit 1 to Schedule 1 

of Interconnection Agreement) 
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EXECUTION COPY 

ATTACHMENT B 
MILESTONE EVENTS 

(See Sections 2.4A(I), 2.4A(2). 3.2A(2)) 

EVENT MONTHS AFTER 
PUC APPROVAL DATE 

Application for all Construction 
Permits Filed 

3 months 

Construction start (pouring of foundation for the first CT) 6 months 

EVENT MONTHS AFTER 
PUC ORDER DATE 

Receipt of final (appeals exhausted) 
PSD/Covered Source Pennit 

4 months 
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EXECtTION COPY 

ATTACHMENT C 
SELECTED PORTIONS OF NERC GADS 
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Generating Availability Data System 

DATA 

REPORTING 

INSTRUCTIONS 

October 1996 

North American Eiectric Reliability Coundl 

Princeton Fon^stal Village 

116-390 Village Boulevard 

Princeton, New Jersey 08540-5731 

609-452-8060 Fax 609-452-9550 BBS 609-452-7669 
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1. Outagas 

An outage exists whenever a unit is not synchronized to tfie grid system and aot in a Reserve. 
Shutdown state. The general outage event classification is divided into seven distinct eveot types. 
Special instructicns fbr reporting testing during and fbUowing outages are shown (m Page 01*9. 

PO • Planned Outage 
An outage tfiat is scheduled well in advance and is of a predetermined duratioo, lasts fbr 
several wedcs. and occura only once or twice a year. Turbine and boiler overhauls or 
inspections, testing, and miclor refueling are typical Planaed Outages. 

MO - Maintenance Outage 
Ao outage that can be deferred beyood dw end ofthe next weekend, but requires that the unit 
be removed from service, another outage stale, or Reserve Shutdown state befbre the next 
Planned Outage (PO). Characteristically, a MO can occur any time during tfae year, has a 
flexible Stan date, may cr may not have a predetemuned duration, and is usually much 
shorter tfaan a PO. 

SE - Scheduled Outage Extension 
An extension of a Planned Outage (PO) or a Maintenance Outage (MO) beyond iti ffftimatri 
complctioo date. 

Use an SE only in instances where die original scope of work requires more time to compkle 
than originally scheduled. Do not use an SE in th(»e tnstanca viben unexpected probhsni 
or delays outside tho scope of work are encountered w4uch render the unit out cf service 
beyond the estimated end date of tfae PO or MO. Report these delays as Uiqilanned (Forced) 
Outage-Immediate (Ul). An SE or Ul must start at tfae same time (mootfa/day/faoui/mimite) 
tfie end of die PO or MO is reached. See Appendbi O. Exanqila 8A, Pages 0-53 to G-S7. 

SF - Startup Failure 
An outage that resuhs wiien a unit is unable to synchronize within a specified starttqi time 
following an outage or Reserve Shutdown. 

The startup period fbr each unit is detennined by tfie operating utili^. It is unique b t eadi 
unit and d^ends on the condition cf the unit at tfie time of starttqi Qiot, cold, standby, etc.). 
A startup period b^ins with tfae oanmand to stan and ends when the unit is syncfaranizBd. 
An SF b^ins u^Kn tfae problem preventing tfie unit firom synchronizing occun. The SF ends 
when the unit is synchrcuiized. anotfur SF occun, cr tfae unit enten another permissible state. 

Ul - Unplanned (Forced) Outage - Immediate 
An outage thai requires immediate removal ofa unit from service, another outage state, or a 
Reserve Shutdown state. This ^pe of outage usually resuhi from immedtatt 
mechanical/electricai/hydraulic control systems trips aod operatoi'^nitiated trips in lespoose 
to unit alaimi. 

Rags III-6. 10/9S GAOS OATA REPORTING INSTRl̂ CTIONS 
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U2 • Unplanned (Forced) Outage -Delayed 
An outage thai does not require immcdiaie removaJ of a uait Bom the to-servioe state btrt 
requires removal within six hours. This type of outage can only occur while the unh is io 
service. 

U3 - Unplanned (Forced) Outage • Postponed 
An outage that can be postponed beyond six hours but requires tfiat a unh be removed from 
the b-service state before the end ofthe oext weekend. This type of outage can only occur 
while the unit is in service. 

^ _ ^ _ Notes on Reporting Outages 

Testing Following Outages 
Typically following outages, equipment tfiat was repaired cr rephtced is tested. These testing periods must 
be reported to GADS. Tbe rqxirting piocedure to follow dqxnds on whether or not die unit was 
synchronized during tfae testing period' 

a. OiHllne testing (synchronized) 
If the unit must be on Une and in service at some reduced bad to perfonn testing following a 
Planned Outage (PO). Maintenance Outage (MO), cr Unplanned (Forced) Outage (Ul. U2, 
U3. SF). report the testing as a Planned Derating (PO). Maintenance Derating (D4), or 
Unplanned (Forced) Derating (Dl). respectively (see Page III-IO). Tbe PD. D4, or Dl starts 
when the testing begins, and ends ^vbeo testing is con^leted. Report any generation produced 
while tfae unit was on line during tfae testing period on tbe Perfbrmaoce Report (95) (see Page 
IV-7). 

b. Off-line testing (not synchronized) 
In cases where the unit does not have to be synchronized after tfae outage to perfonn testing, 
you can report tfae testing as part of the outage event using Section D of tfie Event Report 
(97). The outage ends wbea tbe testing is completed and tfx unit is placed in service or 
enters another state. 

If you wish, you may report this type of testing sepanxe from die outage evenL In this case, 
Ifae testing period becomes a new event, die outage ending when tfae testing period b^jns. 
You must use tbe same event type for the testing event as you did fbr die original outage (an 
SE is not considered an original outage — use the PO or MO evem type, as appropriate). 
The testing event ends wfaea die unit is synchronized or placed in ancxber unh state. 

GADS DATA REPORTING INSTRUCTIONS P8g« 111-0. 10/85 
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2. Deratings 

A derating exists whenever a unit is limited to some power level less than the unit's Net Maximum 
Capacity. Similar to outages, the general derating event classification is divided into distinct event 
types, based on IEEE Standard 762. 

Report all deratings tfiat are greater tfaan 2% of tfae unifs Net Maximum Capacity aod longer than 30 
minutes in duration. Lesser deratings can be reported at your discretion. Do not report deratings 
caused by ambient'relaled conditions or system dispatch requirements (see Notes on Reporting 
Deratings, Page IIl-I I). 

PD - Planned Derating 
A derating tfiat is scheduled well in advance and is of a predetermined dundoo. 

Periodic deratings for tests, sucfa as weddy turbine valve tests, should not be reported as 
Pl^s, Report deradngs of dieae types as Maintenance Deratings (D4). 

0 4 - Mabitenance Derating 
A derating that can be deferred beyond dw end of die next weekend but requires a reducdon 
in capad^ before the next Planned Outage (PO). A D4 can faave a flexible start date md 
may cr may noc have a predetermined duration. 

DE - Derating Extensfon 
An exteosion of a Planned Derating (PD) cr a Maintenance Derating (D4) beyood hi 
estimated compledoD data. 

Use a DE only in instances where tfae original scope of work lequires more time to complete 
tfaan originally scheduled Do not use a DE in tfaoie instances where uneqwcted problons or 
delays outside tfae scope of woric are eocountered whicfa render tfae unit in^pable of full load 
beyond tfae estimated end date ofdwPD or D4. A DE must stan at tfae same time 
(montfa/day/bourAninute) the end of tfae PD or D4 is reached. 

01 - Unplanned (Forced) Derating - Immediate 
A derating tfaat requires an immediate reducticn in capacity. 

02 • Unplanned (Forced) Derating - Delayed 
A derating tfaat does not require an immediate reducticn in capacity but requires a reduction 
widiin six boura. 

03 - Unplanned (Forced) Derating - Postporwd 
A derating that can be postponed beyood six faoun but requires a reduction in capacity before 
die end of tfae next wedceod. 

Ptg« 111-10. 10/95 GADS DATA REPORTING INSTRUCTIONS 
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A. EVENT IDENTIFIC ON (cont) EXHIBH-A 
PAGE 109 OF 169 

3. Reserve Shutdown • RS 

An event tfiat exists whenever a unit is available for load but is not synchronized due to lack of 
demand. This type of event is sometimes reforred to as an ec(»iomy outage or econnny shutdown. If 
a unit is shut down due to any equipmeatrrelated problems, whether or not the unit was pctdtd by tfae 
system, report an Unplanned (Forced) Outage, Maintenance Outage, or Planned Outage, not a Reserve 
Shutdown. 

While a unh is on RS, maintenance work is often performed that would have resulted in a unh outage 
or derating had the unit been on line. This work can be reported as part ofthe RS event t£̂  at anytime, 
the work can be stopped or completed without preventing the unit fitxn: 

a) synchronizing aAer a normal startup cycle; and, 

b) reaching its available capacity after a normal loading cycb. 

This criterion remains tfae same whether or not the unit was needed by tfae system. 

If the above criterion is met. report maintenance work done during die RS on tfae Event Repon (97), 
Sectim D (b^inning witfa Card 04). using an Event Contribudcm Code 3-Odker Components Waked 
During Event. 

If maintenance work cannot be stf^iped or conpleted the Reserve Shutdown conditioc of tfae unit is 
altered and an outage or derating must be reported If the unh cannot be synchronlzad while tfae weak 
is being performed, an outage exists and dK RS must end If tfae unit cannot attain its available 
capacity while tbe work is being performed, a derating exists. The RS event does not end, but report 
the derating too. Estimate the available capacity as a result ofthe derating. 

4. Noncurtaliirig Event - NO 

An event that exists whenever equipment cr a major compooent is removed from service for' 
maintenance, testing, or otfaer purposes tfiat does not lesuh in a unh outage br derating. 

An NC also can exist when a generating unit is operdJag at less tfaan fuU capacity due to system 
dispatch requiremente. Duriiig tfais period, equipment can be removed from service fbr maintenance. 
testing, or other reasons and be repented as an NC if both die foUowing condhions are met 

a) the available capacity of tfae unit is not reduced below that required by system dispatch; and, 

b) maintenance work can be slopped or completed and tfie unh reach its net dependable capacity 
(NDC) level within its normal nunp-up time, if and wbea tfae unit was needed by tfae system. 

If ifae conditions cannot be met, report an outage or derating eveot ralfaer dian an NC. 

GADS DATA REPORTING INSTRUCTIONS P«fl» tlt'15, lOWS 
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APPENDIX F 

PERFORMANCE INDEXES AND EQUATIONS 

GENERAL INFORMATION 
Appendix F discusses tfae relationships among tbe perfonnance indexes calculated from tfae event acd 
perfoimance data outlined in Sections IU and IV. The basis fbr diese relationships is IEEE Standard No. 
762 "Definitiotts for Use tn Reporting Electiic Gennating Uoit Reliability. AvaiLability and Productivity.' 

Summary of Varfoua Time and Eiwrgy Factora Used by Indexes 

I. Service Houn - SH Sum of all Unit Service Hours. 

2. Availabte Houn - AH 

3. Planned Outage Hours - POH 

4. Unplanned Outage Hours - VGH 

5. Unplanned (Forced) Outage 
Houn-FOH 

Maintenance Outage Houn - MOH 

7. Unavailable Houn - UH 

8. Scheduled Outa^ Houn • SOH 

Sum of BO Service Houn (SH).-*-
Reserve Shutdown Houn (RStQ + Punpiog 
Houn •*• Synchronous Condensing Houn. 

Sum of all houn experieoced duriiig Ptaaaed 
Outages (PO) + Scheduled Outage F^ffrntionf 
(SE) of any Planned Outaga (PO). 

Sum ofallfaoon experienced during Ui^ilanned 
(Forced) Outages (UI, U2. U3) + Startup 
Faihues (SF) + Maintenance Outages (MO) •«• 
Scfaeduled Outage Extensions (SE) of any 
Maintenance Outages (MO). 

Sum cf all faoun experienced duriog 
Unplanned (Forced) Outages (Ul, U2, U3) ••• 
Startup Failures (SF). 

Sum of all faoun experienced during 
Mamteoasce Outages (MO) •*• Scheduled Outage 
Extensions (SE) of aiy Maintenance Outages 
(MO). 

Sum of all PlannedOutase Houn (POH) •*-
Unplanned (Forced) Outage Houn (FOH) * 
Maintenaace Outage Houn (MOH). 

Sum cf all bonn experienced during Planned 
Outages (PO)-*- Maintenance Outages (MO) + 
Scheduled Outage Extensiaos (SE) of any 
Mainteoanoe Outages (MO) and Planned Outages 
(PO). 

GAOS OATA REPORTING INSTRUCTKDNS Pagt M , 10/9$ 
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Period Houn - PH 

10. Equivalent Seasonal 
Deraied Houn - ESEDH 

1 la. Equivalent Unplanned 
(Forced) Derated Hours - EFDH 
(Dl. D2. 03) 

Number of boun io die period being reported tfaat 
(he unit was in die active sate. 

Net Maximum Capacity (NMC) — 
Net Dcpeodable Capacity (NDQ i Available 
Houn (AH) / Net Maximum Capacity (NMC). 

f N M C - N D O . A H 
NMC 

Each individual Unplanned (Forced) 
Deratiiig (Dl, D2, D3) ii traosformed 
toto equivalent fiiU outage bour(s). This is 
calculated by multiplyiog tbe actual duratioo of 
tbe derating (boun) by tfae fixe of the reductioa 
(MW) aod dividiog by tbe N a Maximum 
Capacity (NMC). These equivalent bouf<s) arc 
InffP SmtPttCQ. 

11 b. Equtvalcot Plaoned Deraled 
Houn - EPDH 
(PD, DE) 

Derating Houra « Size of Rttfacrinn* 
NMC 

NOTE: Incliuks Unplanned (Forced) 
Deratiogs (Dl, D2, D3) duihig 
Reserve Shutdowns (RS). 
Seel Id. Page F-3. 

Each individual Plaoned Doatiog (PD, 
DE) is traosfomwd tmo equivalent full 
outage boui(s). This is calculated by muhiplyiog 
the actual duradoo of tfae derating (houn) by die 
size of reductioa (MW) and dividing by the Net 
Maximum Capacity (NMC). These equivakm 
bour<s) are then summed. 

Dwariny Houra T Size of Reduerirm' 
NMC 

NOTE: locludes Planned Deratings (PD) 
duriog Reserve Shutdowns (RS). 
See I Id. Page F-3. 

Size ofReductioo u determined by subtracting die Net Available Capacity(NAC) fiom tfae Net 
Dependable Capacity (NDQ. fai casa of multiple deratings. dx Size of Reduction of each denting 
%viil be detennined by the difTcreace in tbe Net Available Capacity of the unit prior to die derating tod 
the reported Net Availabte Capacity as a result of tbe derating. 

Page F-2. 10^5 GAOS OATA REPORTINQ INSTRUCTIONS 
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1 lc. Equivalent lAiplaoned Derated 
Houn-EUDH 
(Dl. D2. D3. D4, DE) 

Each mdividual Ui^lanoed Deratiog 
(Dl. D2. D3, D4, OE) is tnosfomwd 
into equivalent fliU outage bourfs). This is 
calculattd by multiplying the actual duiatiao of 
tfae derating (houn) by tfae size of reductkn 
(MW) and dividiog by tfae Net Maximum 
Capacity (hMC). These equivalent boiir(s) are 
men summed 

1 Id. Equivalent Unplanned (Forced) 
Derated Houn Duriog Rfcserve 
Shutdowns - EFDHRS 
(Dl, D2. D3) 

12. Number of Plaoned Outages 
(PO) which occur from 
in-service state only 

13. Number of Ifttplanaed Conges 
(MO, U1,U2.U3) whicfa 
occur from in-service 
state only 

Derating Houra i Sim of Reduction' 
NMC 

NOTE: faKudes Unplanned Dentiogs (Dl, 
D2, D3, D4. DE) duriog Reserve 
Shutdowns (RS). 
See U d below. 

Each individual Uoplanoed (Forced) 
DeratiDg (Dl, D2, D3) ordie pordos 
of aoy Unplanned (Forced) deratiog 
w îicfa occurred during a Reserve 
Shutdown (RS) is transfimned into equivalem fiUl 
outage boin(s). This is calculated by nmltiplyim 
tbe acmal duratioo of die deratiog (houn) by die 
size ofthe reductioa (MW) sod dividing by tbe 
Net Maximum Capacity (NMC). These 
cquivaleot bouris) are then summed. 

Offmfing Hnurn i S i a of RcduflMB* 
NMC 

A couot of die number of ail Plaoned . 
Outages (PO) reported on die GADS 
Evem Report (97). 
(Since Scheduled Outage Extenstou (SE) of 
Plaooed Outages are ccosidered part ofthe 
original Planned Outage (PO), diey are not 
included in this count) 

A count of dw numba ^ a U Unplanned 
OuOges (UI. U2. U3, MO) reported on 
tbe GAOS Event Report (97). 
(IEEE Standard 762 does not indude Startup 
Failures (SF) in this count) 

Size ofReductioo is determined by subtracting die Net Available Capadty (NAC) fromdieNet 
Dependable Capacity (NDC). fai cases ofnnUtiple deratings, tfae Size ofReductiooofeadiderating 
will be determioed by die diflference in die Net Available Capacity of die unit prior to tbe derating 
aod the rqiorted Net Available Capacity as a resull ofthe derating. 

GADS DATA REPORTING INSTRIJCTIONS Page F-3.10/OS 
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Planned Unplanned Equiv. Planned Equiv. Unplanned 
CITV B Outage Houra •*• Outage Houn + Derated Houra + Derated Houn 

Period Houn ' '. ~ *~ —.—^—^ 

12. Equivalent Availability Factor - EAF 

Available Equiv. Planned Equiv. Unplanned Equiv. Seasonal 
_ . _ Houn - Derated Houn - Deraled Itoun - Derated Houn . 
t A f = I Period Houn '• 

13. Cross Capadty Factor - GCF 

Qrp,» Gross Actual Generation ^ ^ 
Period Houn x Gross Maximum Capadty 

14. Net Clapacity Factor - NCF 

^ _ P ^ Net Acfaial Generation . 
Period Houra z Net Maximum CapacAy 

Note; h/gt eapaciiy/aetor calculaud luit^ Ais tqnatJan am b« mpttiy^ duritti a p«rio4 tthmt iha loiii U skutdtHm. 

15. Gross Output Factor - GOF 

QQP ^ Gross Actual Generation . . . 

Service Houn z Gross Maximum Capacity 

16. Net Output Factor-NOP 

- . - - ^ - Net Aciual Generation , . . 

Service Houn z Net Maximum Capacity 

17. Forced Outage Rate - FOR 

PQP ^ Unplanned (Forced) Outage Houn 
Unplanned (Forced) Outage Houn + Senoce Houn * 

18. Equivalent Forced Outage Rate - EFOR 
Unplanned (Forced) Equiv. Unplanned 

FFOR « Outage Houra + (Forced) Derated Houra 
Unplanned (Forced) + Service + Equiv. Unplanned (Forced) 
Outage Houn Houn Derated Houn during 

Reserve Shutdowns (RS) Only 
19. Average Run Tune - ART 

Service Houn 
ART 

Actual Unit Starts 

20. Starting ReUability - SR 

S R - Actual Unit Starts ^ 
Attempted Unit Starts 

Psflo F-e. 10«5 GADS DATA REPORTING INSTRUCTIONS 
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EXECUTION COPY 

ATTACHMENT D 
FACILITY FUNCTIONAL DESCRIPTION 

(See Section 2. IB) 

The Facility is located on the Site near Haina, Hawaii. The Facility employs two (2) combustion 
turbines, two (2) heat recovery steam generaton, and a steam tuibine in combined cycle mode. 
Output from each generator will be produced at 13.8kV and transformed lo 69kV for sale to 
HELCO. The Facility will utilize four (4) mechanical forced draft cooling lowcra. The Facility 
will utilize low sulfiir ^el to mitigate SOx emissions, and water injection and selective catalytic 
r^uction to mitigate NOx emissions. 

Fuel will be delivered by tank trucks to aboveground storage iank(s) witfa an approximate 
capacity of seventy-seven thousand (77,000) barrels. The aimual consumption is expected to be 
approximately seven hundred thousand (700,000) baircls. 

The Facility will be designed to meet the requirements for starting times, ramp rates, and quick 
load pickup specified in Section 3.2C. 

It is expected that thermal energy in the form of steam and/or heated water will be produced and 
sold to other cusiomer(s) pursuanl to one (1) or more Thermal Energy Purchase Agreement(s). 

D-l 
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EXECUTION COPY 

ATTACHMENT E 
FORM OF INTERCONNECTION AGREEMENT 
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gxgCLTinNrnPv 

INTERCONNECTION AGREEMENT 

between 

ENCOGEN HAWAU. L.P. 

and 

HA WAn ELECTRIC LIGHT COMPANY, INC. 
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TARTFOFrONTFNTS 
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AGREEMENT I 
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EXFri:Tin>^rf^PY 

rNTFRCnNNFrTTONf AORFFMFNfT 

This INTERCONNECTION AGREEMENT (tfiis "Agreement"), is made as of 
tfiis 22nd day of October, 1997, between ENCOGEN HAWAII. L.P.. a Delaware limited 
partnership witfi its principal offices in Dallas, Texas ("SELLER"), and HAWAII ELECTRIC 
LIGHT COMPANY, INC., a Hawaii corporation with its principal offices in Hilo, Hawaii 
("HELCO"). 

R F t ^ T T A f S : 

A. SELLER and HELCO have entered into a certain Power Purchase Agreemem 
dated as of October 22. 1997 (tfie "Power Purefaase Agreement" or "PPA**). pursuant to which 
SELLER will sell to HELCO electric output from an approximately 60-megawan diesel oil-fired 
power production facility (the "Facility") to be constructed in Haina, Hawaii. 

B. In order to pennit a flow of elecnicity between the Facility and HELCO's existing 
electric system, certain intoreonnection facilities need to be constructed, all as more particulariy 
described on Schedule \ attached to tfiis Agreement (collectively, the "Intereonnection 
Facilities"). 

C. Pursuant to Decision and Order No. 15053 ("D&O No. 15053**) issued by tfie 
Hawaii Public Utilities Commission C'PUC"). HELCO is required to design, procure and 
construct a new sixty-nine (69) kilovolt (kV) transmission line from Keamuku to the New 
Switching Station, ail as more particularly described on Schedule 7 attached to this Agreement 
(tfie "New Transmission Line**) and SELLER is required to make certain payments to HELCO in 
connection with the New Transmission Line. 

D. SELLER and HELCO desire to set forth their respective responsibilities for tfie 
design, engineering, construction, ownership, operation and maintenance ofthe Intereonnection 
Facilities, and certain costs and obligations associated therewith, and their respective 
responsibilities conceming the New Transmission Line pursuant to the terms and conditions of 
this AgreetnenL 

NOW, THEREFORE, in consideration ofthe foregoing recitals, and for other 
good and valu^le consideration, the receipt and sufficiency of which are hereby acknowledged, 
each of SELLER and HELCO agrees as follows: 

AO£££M££iI 

1. nefinitions. Unlcss Otherwise defined herein, all capitalized terras used in 
tfiis Agreement shall have the meanings assigned to such terms in the Power Purchase 
Agreement, 
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(a) "Baseline Interconnection Configuration" shall have tfae meaning 
set forth in Section 6(b). 

(b) "Contractors" shall have tfie meaning set forth in Section 2(b). 

(c) "Independent Engineer" shall have tfie meaning set forth in Section 
10(a). 

(d) "New Switobing Station" shall mean the new switofaing station to 
be designed and constructed by SELLER and transferred to HELCO aa depicted in Exfaibit 1 to 
ScheduleJ. attacfaed to this Agreement 

(e) "Plans'* shall have the meaning set forth in Section 2(c). 

(f) "Point of Interconnection" shall mean the point at the New 
Switching Station side ofthe high side step up transfonner isolating switoh. as depicted on dw 
interconnection diagram attacfaed as Exfaibit I to Schedule I to tfus Agreement 

"Reconductoring Costs** sfaall faave the meaning set forth in 

"Residual Payment Amount" sfaall faave the meaning set forth in 

"Scope of Work** shall faave tfae meaning set fortfa in Section 10(b). 

"Specifications" shall faave tfie meaning set fortfa in Section 10(b). 

"Standards" shall have the meaning set forth in Section 2(c). 

"Transfer Date" shall faave the meaning set fortfa in Section 7(a). 

2. TV^iyn Fnyineering and Construction of Tnterconnegtion Facilitiea. 

(a) SELLER shall be responsible for the design, engineering and 
constmction of tfae Interconnection Facilities. 

(b) SELLER may, at its option, engage third party consultants or 
contractois (die "Contracton") to perform its obligations faereunder; provided that SELLER'S 
selection of any Contractor shall be subject to HELCO's prior approval, which approval shall not 
be unreasonably withheld. 

(c) The design and engineering plans (the "Plans") of SELLER 
regarding the Interconnection Facilities shall comply witfi (i) all applicable laws; (it) HELCO's 

oc3n7lv6 
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design specifications and constmction standards listed on Schedule 1 and<iii) Good Engineering 
and Operating Practices (collectively, tfie "Standards"). Unless otfierwise agreed to by the 
parties, HELCO shall have twenty (20) days following receipt of SELLER'S Plans for its review, 
comment and verification tfial tfie Plans comply witfi tfie Standards, which verification shall not 
be unreasonably witftfield. HELCO shall be deemed to have waived its righl to review and 
comment under this Section 2(c) and to have given its verification with respect to such Plans if it 
fails to exercise its rights witfiin sucfa twenty (20) day period. If HELCO reasonably detennines 
that SELLER'S Plans are not in accordance wjtfi tfie Standards, tfien it may request in writing a 
response from SELLER to its comments and SELLER shall respond in writing witfiin twenty 
(20) days of such request by providmg (i) its justification for why its Plans confonn lo tfie 
standards or (ii) changes in tfie Plans responsive to HELCO's comments and in accordance witfi 
the Standards. 

(d) SELLER shall permit HELCO to inspect tfae construction of its 
Interconnection Facilities at all reasonable times during normal business hours and upon prior 
notice to its designated contact which if oral shall be promptiy documented in writing. SELLER 
shall also provide HELCO with monthly progress reports on the status of tfie construction. At 
HELCO's reasonable request SELLER shall provide HELCO an oppottunity to meet with 
appropriate persormel and any contractors to discuss and assess any such progress report 

(e) Construction ofthe Interconnection Facilities shall be completed 
and tfie Interconnection Facilities shall be demonstrated to be commercially operable by tfie 
Phase 1 In-Service Date Deadline, as extended for Force Majeure. In the event that SELLER 
fails lo complete the Intereonnection Facilities by sucfa date, and tfae components not completed 
are necessaiy to SELLER'S eligibility to receive Capacity Cfaarge payments under Article V of 
the Power Purchase Agreement HELCO sfaall have no obligation to make such Capacity Charge 
payments until such woiic is completed and tfie conditions of Article V ofthe Power Purchase 
Agreement are satisfied. 

(f) HELCO and SELLER shall cooperate in good faith to coordinate 
tie-in ofthe Interconnection Facilities to HELCO's electrical system. 

3. CmveTTiTnental Approval SFTTFR ghall nhtain all regutrgd pgrmite 

licenses, approvals and other governmental authorizations (the "Governmental Approvals") 
required to construct own and operate the Intereonnection Facilities prior to the Transfer Date. 
HELCO shall obtain all otlter Governmental Approvals required, if any. to maintain aiul operate 
the Interconnection Facilities on and after the Transfer Date. On or before the Transfer Date, 
SELLER shall provide HELCO with copies of ail such permits and approvals obtained by 
SELLER regarding tfae constmction. ownership or operatioa ofthe Interconnection Facilities. 

4. F^gmgnto and Riph«.of.Wav. Ftc, SELLER shall obtain aU easements 
and rights-of-way on the Site and on any other affected property wfaich are required to constmct 
maintain and operate the Interconnection Facilities. At HELCO*s request SELLER shall use 
reasonable efforts lo oblain perpetual easements; provided, rhat. HELCO shall pay or reimburse 
SELLER for any incremental costs incurred by SELLER in connection therewitfa. Such 

3 
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easements and rights of way shall not contain terms and conditions which are not commercially 
reasonable and shall be provided in advance to HELCO for its review. Furthermore, to the extent 
tfie existing easement or rigfat of way relating to SELLER'S two one-mile Imes are not adequate 
to also accommodate tfie corresponding segment of HELCO's New Transnussion Line. SELLER 
shall use reasonable efforts to obtain tfie additional necessary easement; provided thai HELCO 
shall pay or reimburse SELLER for any incremental costs incurred by SELLER in connection 
tfierewiih. 

5. npgration and Maimenancp. SELLER shall Operate and maintain, at its 
cost tfie Interconnection Facilities prior to the Transfer Date. On and after tfae Transfer Datt, 
HELCO shall own. operate and maintain the Intereonnection Facilities. So long as the 
Interconnection Facilities are dedicated exclusively to SELLER, SELLER shall reimburse 
HELCO for all reasonable and routine operation and maintenance expenses of sucfa facilities, 
subject to review and approval by SELLER, wfaich approval shall not be unreasonably vrithhetd. 
In the event HELCO taps off the lines or New Switofaing Station included in tfae Interconnection 
FaciUties, for its benefit or tfie benefit of other parties (including, without ItmitatioD. other 
nonutility generaton), HELCO or sucfa other party shall share proportionately in tbe operation 
and maintenance expenses fbr that specific ponion ofthe Interconnection Facilities. HELCO 
shall operate and maintain, at its cost the remainder ofthe HELCO transmission system, 
mcluding vrithout limitation, the New Transmission Line. 

6. Pflvmrnt for the Tntercnnngctinn Faell i t iw. 

(a) SELLER shall bear the cost of design, engineering and 
constmction ofthe Interconnection Facilities. SELLER shall reimburse HELCO for the 
reasonable out-of-pocket costs for any work v^cfa may be done on sucfa Interconnection 
Facilities by HELCO or its Contractors pursuant to this Agreemem or at SELLER'S request 

(b) HELCO sfaall. at SELLER'S option, reimburse SELLER or pay for 
any and all reasonable incremental costs wfaich SELLER incuts or wotUd incur relating to the 
Interconnection Facilities wluch are incurred to tie-in the New Transmission Line or which are 
necessary to accommodate tfie New Transmission Line, including without limitation tbe cosU of 
any additional breakers, additional easements or rights of way, or the incremental costs of 
additional poles or tfie use of steel poles in lieu of wood poles, and any costs asviriatfd 
tfierewitfa. For purposes of this Agreement sucfa "incremental costs** sfaall include, witftout 
limitation, all procuremexd and construction costs above and beyond those that would normaUy 
be incurred in accordance with custom in the power generation industry in connection with a 
four-line (element) breaker aod one half configuration, based on six breakers and two 
transfonner^ (tfie "Baseline Interconnection ConfigurationO- SELLER shall bear any additional 
design costs associated with modification of tfie Baseline Interconnection Configuration to 
accommodate the New Transmission Line. 

oeJ771l*6 
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7. Transfer of Ownership/Title, 

(a) Following completion of tfie constmction of tfie Interconnection 
Facilities (but prior lo tfie Phase 1 In-Service Date Deadline, as extended for Force Majeure). 
SELLER shall transfer (such transfer date, tfie "Transfer Date") to HELCO all of SELLER'S 
right title and interest in and to tfie Interconnection Facilities to the extent that such facilities 
were conslmcted and owned by SELLER. In connection with tfie tfansfcr of tfie Interconnection 
Facilities. SELLER shall uansfer and assign lo HELCO all applicable manufacturer's or 
Contractor's warranties which are assignable. The Interconnection Facilities shall be transferred 
by SELLER to HELCO "as is, where is" and SELLER sfaall not provide any warranty 
whatsoever regarding the Interconnection Facilities, other than the assignment of such 
manufacturer's or Contractor's warranties. 

(b) HELCO's title and ownerahip ofthe Interconnection Facilities shall 
be free and clear of subcontractor liens and encumbrances, subject to tfie following restrictions: 
(I) SELLER shall reserve and shallat all times have tfae right to use the Intercormection 
Facilities (as tfae same may be replaced, expanded, or modified) for so long as the Facility (as the 
same may be replaced, expanded, or modified) continues operations al tfie Site; provided, that_ 
SELLER sfaall have no rigfat to use tfae Interconnection Facilities subsequent to tfae termination of 
the PPA or lo receive the Residual Payment Amount (as defmed herein) if such termination is the 
result ofan event of default by SELLER pursuant to Sections 7.1 A(4). (7), (8), (9), (12), (13), 
(18) or (19) of tfie PPA; and provided, further, tfiat in tfie event tfie SELLER notifies HELCO 
tfiat the Facility has ceased operations, HELCO sfaall. witfun thirty (30) days, pay SELLER an 
amouni (the "Residual Payment Amount") to be determined by the parties in good faith based 
upon depreciated book value or salvage value of tfae Interconnection Facilities, whichever is 
greater (or by appraisal if the parties cannot agree within thirty (30) days) based upon the 
residual value ofthe Interconnection Facilities at tfae time the Facility ceases to operate and such 
right of access terminates; and (2) until such time as the Residual Payment Amouni is paid and 
except as specifically provided otherwise in Section 8, HELCO shall not relocate the 
Intercormection Facilities or sell, lease or otherwise encumber such facilities without SELLER'S 
prior wrinen consent SELLER'S continuing right to use the Interconnection Facilities afier tfie 
term of the PPA as provided herein shall not in and of itself, create any right of access to 
HELCO's electrical system for purposes of wheeling to other purchasen of energy and/or 
capacity and shall not preclude HELCO fitsm charging for such wheeling services to tfie extent 
permitted by law and applicable regulations. 

(c) In connection with tfte transfer of tfie Interconnection Facilities to 
HELCO. SELLER shalL at its option, grant or transfer to HELCO such easements, rights of way. 
or licenses as the case may be necessaiy to operate and maintain the Intercormection Facilities on 
and afier the Transfer Date. 

(d) In connection witfi SELLER'S transfer of tfw Interconnection 
Facilities. HELCO shall be responsible for and shall pay any and all expenses, costs and taxes in 
connection with the transfer ofthe Interconnection Facilities and shall indemnify and make 
SELLER whole for any such taxes, expenses or costs. On and after tfw Transfer Date, HELCO 
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shall be responsible for all property atwi other taxes associated wilh the ownerahip and operation 
of tfie Interconnection Facilities. 

(e) During the term of tfu PPA. tfte Interconnection Facilities shall be 
dedicated primarily to accommodate tfie delivery of electricity by SELLER to HELCO under tfw 
PPA (or, if applicable, by HELCO to SELLER), and SELLER shall not use tfie Interconnection 
Facilities in a manner that conflicts or interferes with tfae performance of its obligations tinder the 
PPA. 

8. Relocation of Interconnection Facilities. Should HELCO be required after 
tfie Transfer Date, pursuant to (i) terms ofan applicable easement relating to such 
Interconnection Facilities.or (ii) a request by tfie State of Hawaii or a county thereof in the event 
such Intercoimection Facilities fall within Hawaii's or such county's rigfat of way, to relocate any 
part ofthe Interconnection Facilities. SELLER shall pay or reimburse HELCO for its reasonable, 
out-of-pocket cost and expenses in connection with sucfa relocation and tfae reconnection of the 
Facility with HELCO's electrical system; provided. thaL HELCO shall use reasonable effbru to 
effect such relocation in a prompt wd cost effective manner and shall, during any related 
disconnection ofthe Facility, continue to make Capacity Charge paymenta under tfae Power 
Purefaase Agreement 

9. New TransmiMinn T ine. 

(a) HELCO shall provide SELLER with monthly progress reports (or 
such other reports as filed by HELCO witfi tfw PUC) documenting HELCO's progress m 
constructing the New Transmission Line; prpvjdpdr Ifaflt HELCO's obligations to purchase 
energy and capacity under the Power Purefaase Agreement sfaall not be uEfected in any way by 
HELCO's fiulure to complete or delays in completing tfae New Transmission Line. HELCO 
shall have full responsibility for and shall bear any and all costs of sucfa actions or equipment as 
may be necessary for HELCO to accept the fiiU electrical output ofthe Facility. In the event tfaat 
HELCO is unable to accept tfie fiUl electrical output of tfw Facility due to its failure to take sucfa 
actions. HELCO sfaall be obligated to pay SELLER the Capacity Chaige payments to which it 
would have been entitied under tfw PPA if HELCO had taken such necessary actions. 

(b) In connection with tfw New Transmission Line, SELLER agrees to 
pay HELCO an amount equal to the Reconductoring Costs (as determined pursuant to Section 
10) in three (3) installments as follows: 

Upon the issuance of fitial. non-appealable 
PUC Order approving the PPA: 30% 

Upon HELCO's receipt of final 
Environmental Impact Statement 
regarding the New Transmission Line: 30% 

Upon energizing and placing of tfw New 
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Transmission Line in service: 40% 

Such amounts shall be due and payable by SELLER to HELCO within thirty (30) days 
after SELLER'S receipt of: (i) a certificate signed by a duly authorized officer of HELCO, 
certifying that such milestone event bias occurred; and Qi) such otfaer supporting evidence and 
documentation as SELLER shall reasonably request Except as provided in this Section 9(b), 
SELLER shall not be responsible for any other costs related to the New Transmission Line. 

(c) Upon completion ofthe New Transmission Line, HELCO and 
SELLER shall cooperate to coordinate the tie-in ofthe New Transmission Line with 
Interconnection Facilities in a manner that minimizes the inteimption ofthe Facility operation; 
provided that during such intermption HELCO shall remain obligated to make Capacity Charge 
payments to SELLER as providwi in the PPA. 

10. Determination of ReconductorinR Costs. 

(a) The parties shall hire an independent engineer (the "Independent 
Engineer") fi-om tfie list of qualified independent engineere set forth on Schedule 4 attached 
hereto to detennine the cost of reconductoring HELCO's sixty-nine (69) kV transmission line 
firom its Waimea Substation lo its Honokaa substation (such cost, the "Reconductoring Costs"). 

(b) The scope of work to be performed by the Independent Engineer 
(the "Scope of Work") and the reconductoring specifications (the "Specifications") shall be 
mutually detennined by the parties within forty-five (45) days following the PUC Submittal Dale 
and shall be attached as Schedule 5 to this Agreement 

(c) The cost of the work to be perfoimed by the Independent Engineer 
as provided in Section 10(b) shall be bome by SELLER. 

(d) The Reconductoring Costs shall include only the cost of replacing 
the existing coiiductore (as ofthe date of this Agreement) on the Honokaar Waimea 69 kV 
transmission line, including, but not limited to, normal AFUDC (as determined in accordance 
with custom in the power generation industry), switching costs, traffic control costs and other 
costs normally incurred by HELCO in such reconductoring projects, but shall exclude the costs 
of pole replacement, unlcss such pole must be replaced by a larger pole lo accommodate a higher 
rated conductor. Replacement of deteriorated poles shall not be included in detennining 
Reconductoring Cosls imless the pole would have been replaced under the foregoing sentence 
regardless of its condition. 

(e) The Independent Engineer's detennination ofthe Reconductoring 
Costs in accordance with the Scope of Work and the Specifications shall be accepted by the 
parties for purposes of calculating the payment pureuani to Section 9(b), unless either party can 
demonstrate the existence of a maierial error or omission by the Independent Engineer in making 
such determination. In the event of a dispute regarding such determination which is not resolved 
witfiin thirty (30) days, tfic parties shall appoint a new Independent Engineer fi-om the list on 
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Schedule 4. who shall review tfic woric performed by tfie first Independent Engirwer and issue a 
determination which shall be binding on tfie parties. The cost of tfie new Independent Engineer 
shall be bome by botfi parties equally. 

11. Indemnification. In connection witfi tfie performance of tfiis Agreement 
each parry agrees to indemnify and hold hannless the other party fitim and against any and all 
liabilities, claims, losses, damages, or expenses, including reasonable counsel fees, i ^ ihe r 
arising before or afier completion of tfie work hereunder, which may be incurred or sustained by 
tfie indemnified party by reason of tfw negligence, willfiil act or omission of tfie otfier party. 

12. PUC Approval. The parties' respective obligations hereunder shall be 
contingent on HELCO's receipt ofthe PUC Order as defined in tfie PPA. 

13. Assiynment Tfac parties shall have tfie rigfat to assign tfais Agreement to 
tfie same extent the PPA may be assigned purauant to Article XVII tfiereof. 

14. Dispute Resolution. Except as provided in Section 10(e). any dispute. 
arising under tfiis Agreement shall be resolved, if possible, by HELCO's President and 
SELLER'S project manager, or their respective designees, and any remaining disputes shall be 
resolved pursuant to arbitration in accordance with tfae procedures set forth in Article XXV of tlw 
PPA. or in the case of a dispute under Section 2(c) hereof, under Section 2.4C ofthe PPA. 

15. CounterT^arts. This Agreement may be executed in several Counterparts 
and all so executed counterparts shall constitute one Agreement binding on both parties thereto, 
notwithstanding that both parties may not be signatories to the original or the same counterpart 

16. Terminatinn! Survival. This Agreement shall be effective upon execution 
and shall be co-terminous witfa the Power Purchase Agreement except for Sections 7(b):and M 
which shall survive termination. 

17. Goveminf Law and Interpretation. Interpretation and performance of this 
Agreement shall be in accordance with, and shall be controlled by. the laws ofthe State of 
Hawaii, other than the laws thereof that would require reference to tfw laws of any otfwr 
jurisdiction. 

18. Modification or Amendment. No modification, amendment or waiver of 
all or any part of this Agreement shall be valid unless it is reduced to writing and signed by botfi 
parties. . . 

19. HoliCfiS' Except as otherwise specified in tfais Agreement any notice, 
demand or request required or authorized by tfiis Agreement to be given in writing to a party 
shall be either personally delivered or mailed by registered or certified mail (return receipt 
requested) postage prepaid to sucfa party at tfw following address: 

If to SELLER: Encogen Hawaii. L.P. 

8 
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c/o Enserch Development Corporation 
1817 Wood Street Suite #550 - West 
Dallas. TX 75201 
Anention: Vice President - Administration 
(214) 670-2712 (telephone) 
(214) 670-2974 (fax) 

If to HELCO: Hawaii Electric Light Company. Inc. 
P.O. Box 1027 
Hilo. Hawau 96720-1027 
Anention: Manager. Production (or such otfier pereon who may be 
designated in writing by HELCO) 

The designation of such person and/or address may be changed al any lime by either 
party upon written notice given pureuani to tfie requirements of tfus Section 19. A notice served 
by mail shall be effective upon receipt 

20. No Party Deemed Drafter. No party shall be deemed tfw drafter of tfiis 
Agreement. If this Agreement is ever construed by a court of law. such court shall not construe 
tfiis Agreement or any provision hereof against any party as the drafter. 

21. Headiny^. The paragraph headings of tfae various sections have been 
inserted in this Agreement as a matter of convenience for reference only and shall not modify, 
define or limit any ofthe terms or provisions hereof and shall nol be used in the interpretation of 
any term or provision of this Agreement 

22. No Waiver. The failure of either party to enforce at any lime any of tfie 
provisions of tfiis Agreement or to require at any time perfoimance by tfic other party of any of 
the provisions hereof, shall in no way be constmed to be a waiver of such provisions, nor in any 
way to affect the validity of this Agreement or any part hereof or the right of such party 
thereafter to enforce every such provision. 

23. Severabilitv. If any tenn or provision of this Agreement or the application 
thereof to any person, entity or circumstance shall to any extent be invalid or unenforceable, the 
remainder of this Agreement, or the application of such temi or provision to persons, entities or 
circumstances other tfian those as to wfaich it is invalid or unenforceable, shall not be affected 
thereby, and each term and provision of this Agreement shall be valid and enforceable to the 
fullest extent permitted by law. 

24. Fntire Agreement Except 10 the extent Covered under the PPA. this 
Agreement shall constitute the entire agreement between the parties with respect to 
interconnection of tfae Facility witfa HELCO's electrical system, and shall supersede all prior 
contracts, proposals, negotiations, and discussions, whether written or oral. This Agreement 
shall govern in the event of a conflict as to interconnection mattere between this Agreement and 
tfie PPA. 
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fN WITNESS WHEREOF, tfie parties have executed tfus Agreement as of 
the day and year first above writieiL 

HAWAU ELECTRIC LIGHT COMPANY. INC. 

By: 
Name: 
Titie: 

By: 
Name: 
Tide: 

ENCOGEN HAWAII. L J». 

By: — . 
A General Partner 

By: 
Name: 
Title: 
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T K T n F S r H F D I I T F S 

Schedule I Interconnection Facilities 

Schedule 2 New Transmission Line 

Schedule 3 List of HELCO Design Specifications and Constmction Standards 

Schedule 4 List of Independent Engineera 

Schedule 5 Scope of Work; Specifications 
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EXECUTION c o p y 

SCHEDULE I 

Inlercoruiection Facilities 

The Interconnection Facilities set forth in this Schedule 1 shall be installed to form a conneaion 
between the Facility and HELCO's electrical system. For the purposes of this Intereonnection 
Agreement HELCO's electrical system begins at the edge ofthe Honokaa - Puukapu 69-kV 
transmission line right-of-way (the "HELCO ROW") and adjacent to the Honokaa substation 
where the two. new 69-kV transmission lirws fiom the New Switching Station shall connect (by 
means of a flying tap) to the existing Honokaa - Puukapu 69-kV transmission line • forming a 
Hamakua - Honokaa 69-kV transmission line and a Hamakua • Puukapu 69-kV transmission line. 
The two. new 69-kV transmission lines will be terminated onto an anchor pole (if applicable) 
inslalled by HELCO at EDC's cost witfiin tfie HELCO ROW. 

The Intereonneciion Facilities shall be comprised of all power system equipment installed by 
SELLER and other related equipmem as necessary for the intercormection in conformance with 
the Specifications and Standards listed on Schedule 3. between the high-side switches of tfie 
Facility's 13.8/69-kV step-up uwisformere and HELCO's electrical system, including tfie 
following elements, as depicted in Exhibit 1: 

1. The 69-kV New Switching Station, including site preparation, fencing, gates, trenching 
for cable placement stmctures. and buswork configured initially to operate with six (6) 
breakere arranged in a breaker-and-a-half scheme.' 

2. One (I) 69.kV transmission line from tfie New Switching Station lo the HELCO ROW 
system, approximately one (I) mile in length, referred to as the Hamakua - Honokaa 
69-kVtransmission line.-

3. One (1) 69-kV transmission line fium tfw New Switching Station to tfie HELCO ROW 
SN'stem. approximately one (I) mile in lengtlujeferred to as the Hamakua - Puukapu 
69-kV transmission line. 

4. Six (6) 69-kV circuit breakera. and associated switches, relays, protection, and controls 
for the New Switching Station connection of: 

4.a. the Facility's two (2) I3.8/69-kV generator step-up transformere. each rated 
adequately to handle the entire output ofthe Facility; 

4.b. tfie Hamakua - Honokaa 69-kV transmission line; and 

' The Neu- Switching Siaiion site preparaijon. fencing, snd gates will be designed to accommodate a maximum of 
nine (9) 69-kV circuit breskers arranged in a breaker-and-a-half scheme. 

' The new Hamalcua-Honokaa 61-kV transmission line and the new Hamakua-Puukapu 69-kV transmission tine 
may be supponed on iwo. separate, wood pole lines, or on a single, steel. double<ircuit tower line. 

Schedule 1 
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4.C. tfie Hamakua • Puukapu 69-kV transmission line. 

5. In tfie evenl HELCO reasonably reque«s a change in the configuration from ihai depicted 
on Schedule I, SELLER shall in good faith consider measures to accommodate HELCO's 
request; provided, that. HELCO shall reimburse and make SELLER whole wjtfi respect 
to all direct or indirect costs or loss of revenues resulting from accommodating HELCO's 
request 
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EXEn.Tinrf ropy 

SCHEDtn.F: 2 

New Transmission Tine 

The New Transmission Line facilities shall be installed by HELCO in conformance witfi tfte 
Specifications and Standards listed on Schedule 3, and shall include tfie following elements as 
depicted on Exfaibit I: 

1. One (I) 69-kV transmission line from the New Switching Station to HELCO's existing 
Keamuku substation, approximately twenty-nine (29) miles in length, referred to as the 
Hamakua • Keamutku 69-kV transmission line. 

2. Four (4) 69-kV circuit breakere two (2) at the New Switching Station and two (2) at tfae 
Keamuku Substation, and associated switches, relays, protection, and controls for the 
breaker-and-a-half New Switofaing Station connection ofthe Hamakua • Keamuku 69-kV 
transmission line. 

3. Modifications to HELCO's Keamuku substation associated with tfie breaker-and-a-half 
connection ofthe Hamakua - Keamuku 69-kV transniission line. 

4. Reconductoring and/or rebuilding the 69-kV transmission line segments from: 

4.a. Keamuku substation to Puuhuluhulu substation; 

4.b. Puufaulufaulu substation to Puuwaawaa substation; 

4.C. Puuwaawaa substation to Huehue; and 

4.d. Huefaue substation to Keahole substation. 

5. Addition of twelve (12) megavare of 69-kV shunt capacitora in West Hawaii. 

Schedule 2 
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S C H F n t r T F t 

HELCO Design Specifications and Constmction Standafri^ 

Hawaii Electric Light Co. Inc.'s Overhead Transmission Line Design and 
Constmction Specifications (a copy of xvfaich is on ftfe at tfae offices of HELCO and Enserch). as 
transmitted by HELCO to Enserch on or about October 10, 1995. 
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SCHEDUTF^ 

List of Independent Fngineers 

1. Mr. Mark Shaw 
C. H. Guernsey & Company 
5555 N. Grand Blvd. 
Oklahoma City. OK 73112 
405-947-5515 
405-947-5542 (fiix) 

2. Mr. M. L. Norton 
Miner & Miner Consulting Engineen. Iiw. 
910 27tfi Avenue 
Greeley, CO 80631 
970-352-3706 
970-352-3716 (fax) 

3. Sylva Engineer Corp. 
1303-B Sherwood Forest 
Houston, TX 77043 
713-973-7329 
713-973-7359 (fex) 

4. R W. Beck 
2101 Fourth Avenue 
Suite 600 
SeatUe,WA 98121-2375 
206-441-7500 
206-44 M962 (fax) 
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S r H F n t J T F S 

Scope nf Wnrlf for rndependent FngJneerinf Services 
To Estimate the Cost nf Reconductoriny the Honolfaa-Watmea 69.kV l ine 

1. Scope. The Independent Engineer shall provide a cost estimate for the reconductoring of 
the existing 69-kV line between Hawaii Elecoic Light Company's (HELCO) Honokaa and 
Waimea Substations. The cost estimate shall include tfae labor and equipment cost of all removal 
of conductor, insulatora and miscellaneous hardware iwt of material salvage value shown in 
HELC(7s accounting property records. The cost estimate shall include labor, equipment and 
material cost of new poles, conductors, insulatora, guys, ancfaon and other miscellaiwous 
hardware required to make tfie faciUties complete and operational. Tfae cost estimate sfaall 
include the cost of required pole relocations and the transfer of existing distribution fecilities to 
new and relocated poles. The reconductoring cost estimate shall not include any cost of orduiary 
replacement of deteriorated facilities. The Independent Engineer shall be a cuirentfy licensed 
Professional Engineer in tfie State of Hawaii. 

The Independent Engineer shall utilize as tfw primary basis for tfw cost estimate at least four 
similar projects commenced or completed within tfae last 24 montfis. At least two sucfa projects 
shall have been in the State of Hawaii, and if possible, publicly bid. The remaining two projects 
shall faave been publicly bid. The Independent Engineer shall provide to botfa parties a copy of 
all documents and data relied upon in producing tfw cost estimate. 

2. References. The independent engineer shall utilize tfw Standards referenced in 
Section 2(c) of this agreement 

3. Materials. The facilities shall be designed using HELCO's material standards. HELCO 
will provide a list of accepteble mntrrials in use prior to commencement of work The new 
conductor shall be 556.5 kcmil AAC (Dahlia). The shield wire shall be 195.7 kcmil (Amherst). 

4. Information To Be Provided to the Independent Engineer. HELCO shall provide "as 
built" drawings of die existing fecilities including distribution underbuild. 

5. IDformation To Be Provided By the IndepcndeDt Engineer. The Independent Engineer 
shall provide a labor and material cost estimate for tfw project along witfi a discussion of tfw 
development ofthe cost estimates including adjustments made. The cost estimate shall be 
broken down by construction units witfi all distribution shown as separate construction units. 
Prior to commencing work on the cost estimate tfw Independent Engineer sfaall also provide plan 
and pole framing elevation drawings for approval of both Enserch and HELCO. A bill of 
materials retired and a bill of materials installed sfaall also be provided for approval prior to 
commencing work on die cost estimate. 
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EXECirriON COPY 

ATTACHMENT F 
FACILITY LOCATION AND LAYOUT 

(See Section 2.IC) 
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EXECUTION COPY 

ATTACHMENT G 
SUMMARY OF .MAINTENANCE AND INSPECTION PERFORMED 

IN PRIOR CALENDAR YEAR 
(See Section 3.28(5)) 

DATE WORK ORDER SUBMITTED; 06/28/96 
W0#: 11451 
EQUIPMENT #: 1 (TCF-TNK-1 
EQUIPMENT DESCRIPTION: AMMONIA STORAGE TANK 1 
PROBLEM DESCRIPTION: PURCHASE EMERGENCY ADAPTER FITTINGS FOR 
UNLOADING GASPRO TANKS TO STORAGE TANK 

WORK PERFORMED: PURCHASED THE NEW ADAPTERS AND VERIFIED THEIR 
OPERATION. 

COMPLETION DATE: 06/28/96 
WORK ORDER COMPLETED BY: AA 

—END OF CURRENT WORK ORDER-

DATE WORK ORDER SUBMITTED: 05/19/96 
W0#: 11136 
EQUIPMENT tt: 1WSA-BV-12 
EQUIPMENT DESCRIPTION: MAKE-UP PI ISOLATION 
PROBLEM DESCRIPTION: 'D' MAKE-UP PUMP PI ISOLATION FITTING LEAKING ON 
SPOOL SIDE 

WORK PERFORMED: REMOVED AND REPLACED FriTINGS AND FLANGES 
WITH STAINLESS STEEL. THIS WORK WAS DONE DURING PUMP OVERHAUL ON 
WO 1374. JH - . j 

COMPLETION DATE: 06/28/96 j 
WORK ORDER COMPLETED BY: BB I 

END OF CURRENT WORK ORDER 
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EXECUTION COPY 
ATTACHMENT H 

QUALIFIED INDEPENDENT ENGINEERS LIST 
(See Section 3.3D) 

Black & Vcatch R. W. Beck 
8400 Ward Parkway 2101 Fourth Avenue 
P. 0. Box 8405 Suite 600 
Kansas City. Missouri 64114 Seattfc. WA 98121-2375 
Phone: (913)339-2530 Phone: (206)441-7500 
FAX: (913) 339-2934 Fax: (206)441-4962 

Bums & McDonnell 
4800 East 63rd Street 
Kansas City. Missouri 64130 
Phone:(816)822-3091 
FAX: 816-333-3690 

Parsons BrinckerhofT Erwrgy Services, Inc. 
303 Second Street Suite 850 
San Francisco. CA 94107-1368 
Phone: (415)281-8700 
FAX: (415)281-8707 

Raytheon 
3000 W. MacArtfiur Boulevard 
Santa Ana. CA 92701 
Phone: (714)662-4000 
FAX: (714)662-4048 

Sargeni & Lundy 
55 East Monroe Street 
Chicago. Illinois 60603-5780 
Phone:(312)269-2246 
FAX; (312)269-3146 

Stone & Webster Engineering Corporation 
7677 East Beny Avenue 
Englewood, Colorado 80111-2137 
Phone: (303) 741-7103 
FAX: (303)741-7670 

I 
I 
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EXECUTION COPY 

ATTACHMENT I 
ADJUSTMENT OF CHARGEC-

(See Sections 3.2C(23). 3.2J. 5.1. 8.4) 

Charges subject lo adjustment based on GDPIPD will be adjusted by the following formula: 

New Charge = Base Charge x GDPlPDr^^„n^ 

G D P I P D B « E 

where 

New Charge = adjusted charge 

Base Charge = charge (in dollara) calculated per this Agreement 

CDPIPDciTmE^ " GDPIPD, as adjusted, in effect at tfie lime the 

energy is delivered 

GDPIPDBASE " The "Final" GDPIPD for tfie Third Quarter of tfie 
year prior lo the Reference Year. 

An adjustment shall be made on each January 1 equal to one hundred percent (100%) ofthe 
percentage change between tfie "Final" Third Quarter Reference Year GDPIPD ( " G D P I P D B ^ ' * ) 
and the previous year's Third Quarter "Final" GDPIPD value. 

When adjusting the charges subject to adjustment based on GDPIPD. the adjustment shall first 
apply to the energy delivered by SELLER to HELCO in the monlh ofthe adjustment date 
(Januarv-1) and tfien invoiced for payment in the following monlh. 

For purposes of this Attachment, the term "Reference Year" refers to the base year specifically 
refertcd to witfiin ihe Agreement as tfie starting point for escalation. 
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ATTACHMENT J 
REQUIRED INSURANCE 

(See Article XIII) 

(a) Worker's Compensation and Employere* Liability. This coverage shall include 
worker's compensation, temporary disability and other similar insurance required by applicable 
Hawaii slate or U.S. federal laws. Ifexposure exists, coverage required by the Longshore and 
Harbor Worker's Compensation Acl (33 U.S.C. § 688) shall be included. Additionally, coverage 
under tfiis subsection shall include a Voluntary Compensation and Employere' Liability 
endoreement for employees nol subject to the Workere* Compensation laws. Employere* 
Liability coverage limits shall be no less tfian: 

Bodily Injury by Accidem - S1,000,000 each Accident 
Bodily Injury by Disease - S1,000.000 each Employee 
Bodily Iiyury by Disease - $1,000,000 policy limit 

(b) General Liability Insigance. This coverage shall include eitfaer Comprefaensive 
General Liability, Commercial General Liability Insurance or the reasonable equivalent thereof, 
covering all operations by or on behalf of SELLER. Such coverage sfaall provide insurance for 
bodily injury and property damage liability for the limits of liability indicated below and shall 
include coverage for: 

(1) Premises, operations, and mobile equipment 

(2) Products and completed operations. 

(3) Ownere and contractore protective liability. 

(4) Contractual liability, 

(5) Broad form property damage (including completed operations), 

(6) Explosion, collapse and underground hazard, and 

(7) Personal injury liability. 

Limits of liability for sucfa coverage, whicfa may be provided witfa umbrella and/or 
excess insurance coverage, sfaall be: 

Bodily Injury &. Property $20,000,000 per occurrence and 
Damage $20,000,000 aggregate annually 

(c) Automobile Liability Insurance. This insurance shall include coverage for own«i. 
leased and non-owned automobiles. The limits of liability shall be a combined single limit for j 

I 
j 
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bodily injur\- and property damage of Two Million Dollare ($2,000,000) for each occurrence and 
in the aggregate annually. Ifgeneral liability insurance is provided by a commercial general 
liability policy, tfien such general liability policy shall include coverage for automobile 
coniraciual liability as required under tfiis item (c). 

(d) Buildera All Risk Insurance. This insurance shall include coverage for earthquake 
and flood perils including transit (excluding ocean transit), testing, incidental storage, structures, 
buildings, improvements and temporary stmctures used in constmction, or part ofthe permanent 
Facility from tfie siart of constmction through the earlier ofthe End of Phase 2 Start-Up or the 
effective date ofthe policy coverage sel forth In paragraph (e). The amoimt of coverage shall be 
purchased on a fiill replacement cosl basis, and tfie sublimits for earthquake and flood perils shall 
be 40% of replacement cost at such time up to Twenty Million Dollare ($20,000,000), if such 
insurance amounts are availabte on commercially reasonable terms. The coverage shall be 
wrinen on a standard "ISO" "All Risks" completed value form or equivalent and may allow for 
reasonable otfier sublimits including, but not limited to. One Million Dollare ($1,000,000) for 
transit and Five Million Dollara ($5,000,000) for incidental offsite storage. Coverage shall be 
extended lo include testing. 

(e) All Risk Property/Comprehensive Boiler and Machinery Insurance (Upon 
Completion of Constmction). This insurance shall provide All Risk Property Coverage 
(including the perils of earthquake and flood) and Comprehensive Boiler and Machincty 
Coverage against damage to the Facility. The amouni of coverage shall be purchased on a full 
replacement cost basis and the sublimits for earthquake and flood perils shall be no less than 
Twenty Million Dollare ($20,000,000), if such insurance amounts are available on commercially 
reasonable terms. Such coverage may allow for other reasonable sublimits. Such policies shall 
be endoreed to require that the coverage afforded shall not be canceled (except for nonpayment 
of premiums) or reduced without al least thirty (30) days prior written notice to SELLER and 
HELCO. provided, however, that such endoreement shall provide (i) thai the insurer may nol 
cancel the coverage for non-payment of premium wiihoui giving SELLER and HELCO five (5) 
days notice that SELLER has failed lo make timely payment thereof, and (ii) that subject to the 
consent ofthe Financing Parties, SELLER or HELCO shall thereupon have the right io pay such 
premium directly to ihe insurer. 

(0 Business Intermption Insurance (Upon Completion of Constmction). This 
insurance shall provide coverage for all of SELLER'S cosls to the extent that they would not be 
eliminated or reduced by the failure of tfie Facility to operate for a period of at least twelve (12) 
months following a covered physical damage loss deductible period or reasonable dollar 
deductible. 

(g) Project Liability Errore and Omissions. SELLER shall be adequately protected 
againsl project liability enore and omissions on account of negligent actions or inactions of 
architects, engineers, contractore and subcontractora involved in the constmction ofthe Facility. 
This protection may be provided through any one or more ofthe following mechanisms: 
(i) consimciion coniract(s) with the above parties who have sufficient financial creditwortfiiness 
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to cover projeci liability errors and omissions; (ii) other agrecmenl(s) with the above parties; or 
(iii) reser\-e account(s) which may be used to correct material deficiencies associated witfi the 
Facility as a result of negligent actions or inactions of tfie above panies. 

(h) Ocean Transit SELLER shall take reasonable action to ensure tfiai the risk of 
loss or damage to any maierial ilems of equipment which are subject to ocean transit is 
adequately protected against by the terms of delivery from contractora or suppliere of such 
equipment or SELLER'S own insurance coverage. 
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CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 216 OF 261 

EXHIBTT A 
PAGE 145 OF 169 

EXECUTiON^OPY 

ATTACHMENT K 
CALCULATION OF RAMP DERATING PENALTY 

(See Section 8.IC) 

Example: 

Capacity Charge Rate 

Unit capacity 

Unit capacity during ramp derating period 

Ramp derating 

Duration of ramp derating period 

Penalty - $0.01981/kWhx 3 ,500x48 

$0.01981x3,500x48 

$3,328.08 

$0.0198l/kWh 

25 MW 

21.5 MW 

3.5 MW 

48 houre 

K-l 
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ATTACHMENT L 
CAPACITY TESTING PROCEDURES 

(See Section 3.2C(22)) 

I. Initial Acceptance Tests 

A. Wfaen Pfaase I and Pfaase 2 ofthe Facility are ready for tfieir respective Initial 
Acceptance Test. SELLER shall notify HELCO at least seven (7) days prior to such test and shall 
coordinate with HELCO. SELLER shall perfonn and HELCO shall monitor such test no earlier 
tfian seven (7) days of HELCO's receipt of such notice. 

B. The Initial Acceptance Test shall be perforated for each of Phase I and Phase 2 as 
follows: 

(1) The test shall last for forty-eight (48) houn and shall be scheduled on tfw 
start-up plan provided by SELLER to HELCO tn accordance witfa Section 5.1. 

(2) During tfie test period, tfw Facility sfaall operate in accordance witfi the 
Dispatch instmctions of HELCO's System Operator, subject in all cases to Good Engineering 
and Operating Practices and tfie safety and design limits ofthe Facility as specified by the 
applicable equipment manufacturera. 

(3) If SELLER and HELCO are satisfied witfi tfie Initial Acceptance 
Test Film Capacity shall be designated by SELLER up to tfie minimum average capacity 
level tfiat the Facility is able to sustain over a fifteen (15) minute interval in which tfw 
Facility- is being dispatched at maximum capacity; provided that SELLER may not 
without HELCO's consent set tfie Firm Capacity at a level in excess of tfie Committed 
Capacity. 

(4> If eitfier SELLER ot HELCO reasonably believes thai an abnormal 
condition occurred which may have adversely impacted tfw Initial Acceptance Test such party 
may request a re-test at sucfa party's expense. 

(5) If, following two re-tests, tfw parties cannot agree that such Initial 
Acceptance Test produced accurate and reliable results, the parties shall hire a Qualified 
Independent Engineer, fix)m the list set forth in Attachment H. to observe a third test and declare 
tfie Firm Capacity. The cost of such Qualified Independent Engineer shall be shared equally by 
the parties. 

(6) The parties shall not hire a ( ^ i f i ed Independent Engineer if following 
two or more re-tests botfi parties agree that sucfa Initial Acceptance Test produced inaccurate or 
unreliable results; provided that the provisions regarding the hiring of a (Qualified Independent 
Engineer shall apply if the parties fail to agree to tfie results of any subseqiwnt test. 
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(?) If SELLER is un^le to complete the Initial Acceptance Test or a 
subsequent test for any reason, it shall be permitted to re-conduct such test 

C. If SELLER'S acceptance test under its constmction contract includes the 
requirements set forth for the Initial Acceptance Tests provided hereby, and FIELCO has an 
adequate opportunity to monitor such test the Facility shall, upon passing sucfa acceptance test 
be deemed to have passed the Initial Acceptance Test provided herein, without tbe need to 
condua a separate test. 

XL Subsequent Capacity Tests. 

The procedures set fortfa for Initial Acceptance Tests sfaall apply to any subsequent 
Capacity tes t except that (1) such test shall last twenty-four (24) houra; (2) such test sfaall be 
observed by appropriate qualified HELCO pereonnel; and (3) during sucfa test HELCO sfaall 
also, if appropriate, test tfie ramp rates ofthe Facility, all in accordance witfa Section 3.2 of this 
Agreement and Good Engineering and Operating Practices. 
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Unit: Date: 

ATTACHMENT M 
UNIT INCIDENT REPORT 

(See Section 3.2B(4)) 

^ _ No. ^ _ _ _ 

Plant CTl CT2 ST 

Start 

End 

Duration 

Derating 

[ 1 Unit Trip 
[JTest 
[ 1 Forced Outege 
[ j Fail To Start 
[ ] Risk Condition 
[ j Force Majeure 
[J Otiier 
[1 Derating 

The on-duty Control Room Operator is responsible for tfw completion of this report each 
time a unit experiences an unplanned Shutdown. Start Failure or Derating. Attach Trip 
Log and Sequence of Events Log to this report for unit tn'ps or wfaen appropriate. Before 
resetting alarms and relays, verify that all alanns and protective relay actions are listed on 
the printout Ifnot listed, record them and attach to report. 

Unit Status Prior to Incident: ( ] Start-Up Load: 
[ ] On-Line Voltege; 

Load: 

Cause of Incident 

n Constant Type of Fuel: [ ] Diesel 
[ ] Increasing [ j Other 
[ ] Decreasing [ ] 

Derating: 

CTl 
CT2 
ST 

ient: 

Derated MW output 
Derated MW output 
Derated MW output 

r 1HRSO Trio 
[ ] Turbuie Trip 
[ ] Generator Trip 

Houra 
Houra 
Houra 

MWhoure(MWHrs) 
_MWfaoure(MW'Hrs) 
__ MW faours(MW*Hrs) 

Brief Explanation of Incident' 

M-1 
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Control Room Operator: Dale/Time: 

Lead Technician On Duty: Area Leader 

M-2 
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Unit Incident Report (Page 2) 

Cortcctivc Action Taken: 

(Plani Manager) 

M-3 
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ATTACHMENT N 
ONTENTIONALLY OMITTED] 
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ATTACHMENT 0 
DESIGN .'MTERIALS 

• Site Plan 

• General Arrangement Layout 

• Plant Descriplion 

• Preliminary Equipment List' 

• Preliminary Design and Specifications for Following Major Equipment Components 
• Combustion Turbine/Generatore 
• Heat Recovery Steam Generatore 
• Steam Turbine/Generator 
• Main Step-Up Transformera 
• Cooling tower 
• Black Start Generator 
• Boiler Feedwater Pumps 
• Water Treatment Sysiem 

0-1 
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ATTACHMENT P 
SAMPLE ENERGY PAYMENT CALCUUTION 

After Phase 2 In-Senrice Date 

Assumptions: 

1. During May 1997, the Fadlity generated etectiidty during six 15-niinute periods (total 1.5 hours). 
2. The final 3rd quarter 1995 GDPIPD (GOPIPD&ISE) is 107.8 (see United States Departmeni of Commerce News 

report BEA 96-05, Gross Domestic Product: Third Quarter 1995 (Final), Table 4). 
3. The Unal 3Fd quarter 1996 GDPIPD (GDPIPDCURRENT) is 109.9 (see United States Department of Commerce 

News report BEA 96-40, Gross Domestic Pniduct Third Quarter 1996 (Final). Table 4). 
4. The FacilitypRCE (HELCO'S total cost of delivered No. 2 fuel oil at Keahole) is S99.84</mmBtu (see HELCO's 

Energy Cost Adjustment (ECA) Filing effective May 1,1997, copy attadied as P>3 and P4) . 
5. Calculations regarding opefation of the Facility are for Illustrative purposes only; simple cycle operation of 2 CTs 

is not expected in nomial operations. 

A. Calculation of Fuel ComponentoASE and Fuel Component 

15-min. 
period 
endino 
0015 

0345 

0500 

1600 

1830 

2315 

Facility Dispatch 
CTl or CTS 

WoDlicable EouatJon) 
1CTCC 
CT1 
(Equation 3) 

1CTSC 
CTl 
(Equation 5) 

2CTSC 
CTl 
CT2 
(Equation 6} 

2CTCC 
CTl • ST 
CT2 + ST 
(Unequal dispatch 
requested: Equation 7} 

2CTCC 
(Equation 1) 

2acc 
(Dispatch between 

Integrated 
Load{L) 

om 
11.000 

5,000 

13.000 
7,000 
6,000 

56,000 
29.000 
27.000 

60.000 

23,000 

vm 
Purchased 

2,750 

1.250 

3.250 
1,750 
1,500 

14.000 
7,250 
6,750 

15.000 

5.750 

Fuel ComponentRASE rate (SAWh) 
(Apptic^le Equation) 

frounded to 6 decimal olaces) 
0.050356 

(Equation 3} 

0.083555 
(Equation 5) 

0.075810 
0.079552 

(Equations 5] 

0.038074 
0.03764S 

(Equ^kms 3) 

0.034918 
(Equation 1) 

0.043774 
(Equation 2) 

Fuel ComponenlBASE [%) 
fraunded to 6 decimal olaces 

138.464500 

104.443750 

. 251.995500 
132.667500 
119.328000 

531.490250 
276.036500 
255.453750 

523.770000 

251.700500 

16 and 24 MW; 
Equation 2} 

P-I 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 225 OF 261 

EXHIBTT A 
PAGE 154 O F 169 

Total v m purchased from facility « 42,000 kWh 
Total Fuel ComponenWse ' $1,801-884500 
Fuel Component " Fuel Componentaue x FacBrtypncs / Fuelauc 

B $1,801.884500x5.9964/4.35324 
» $2,482.85 

B. Calculation of Variable O&M ComponenWa and Variable O&M Cotnponent 

(!) Calculation of Variable Componant 
Variable Component" $0.00092/kWh x 42.000 kWh » $38.640000 (1995 S) 

(ii) Catculafon of Overhaid Component 
Total CTl operating hours (from Part A)»1.5 hours 
Total CT2 operating hours (from Part A)»1.0 hour 
CTl Overhaul Component» $103.43ftiour x 1.5 h o m » $155.145000 (1995 $) 
CT2 Overhaul Component« $103.43Aiour x 1.0 hour» $103.430000 (1995 S) 
Total Overtiaul Component« $258.575000 (1995 $) 

Variable O&M (^ponentaAse •> Variable Component * Overhaul Component« $297i15000 (1995 $) 
Variable O&M Component » Variable O&M ComponentsASE x ODPIPDCURRSIT / GDPIPDBASE 

" $297.215000 X 109.9 /107.8 > $303.00 

C. Catculstion of Energy Charpe 

Energy Charge ° (Fuel Component + Variable O&M Component x (.98) 
" (2,482.85 +303.00} X (.98) 
» $2,730.13 

P-2 
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HAWAII ElECTKIC UGHT COMPAhtY, INC. 
ENERGY COST AOJUSTMEKT (ECA) FIUNO 
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Line 

1 

3 
3 
4 
5 
S 
7 

e 
9 

10 
11 
12 
13 
14 
15 
16 
17 

IB 

1S 
20 
21 

EftsctiveOata Mayl . 
Supereadas Facton of April 21 

1W7 
.1997 

HELCO GENERATION COMPQNEKT 

FUEL PRICES, ^Mvntitu 
Hllo iRduatrial 
Puna InduttJlal 
Ksahota Dkea«l 
VVabTwa Dia«*l 
HfloOieasI 
Puna Dia»il 
Wind 
Hydra 

BTU MIX. % 
HQo Induatrtal 
Puna (ndustrisl 
KMtoleDletal 
Waimea Diesel 
Kilo Diesel 
Puna Diesel 
Wind 
Hydro 

309.M 
322.20 
5 9 8 : M 

591.19 
575.60 
576.64 

0.00 
0.00 

44 J8 
17.61 
6.13 
0J1 
1.68 

26.09 
0.73 
2J22 

COMPOSITE COST OF GENERATION, 
f/mmbtu 

% Input to System kwh Mb 
Effieiancy Factor, mmblu/kwtt 

3g3.W 
se.03 

0.014909 
WEIGHTED COMPOSITE GEN COST. 

C/lcwh (Unes (16s17i1&)) 3.4M12 

27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 

39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
SO 

51 

52 
S3 

PURCHASED ENERGY PRICE. *ftwh 
KCPC (Contrac«)-Off Paak 

• On PoaK 
Not Used 
PGV-Ofl Peak 

- On Peak 
POV • Ofl Peak AiM Contract 

• OnPeik AddlComraa 
walUiku Hydro - Off Peak 

- On Peak 
Other (>100 KWyOfl Peak 

- On Peak 
Other {<100iaW) 

PURCHASED ENERGY KWH M0<. S 
HCPC (ComradKMl P«ak 

• OnPesk 
Not Uaed 
POV-Off Peek 

- On Peak 
POV - Ofl Peak AMI Contrad 

• On Peak Add Contrsa 
Wailuku Hydro - Ofl Peak 

• On Peak 
Other (>100 KW)-0(t Peak 

• On Peak 
Oth«<<100W«) 

COMPOSITE COST OF PURCHASED 
ENERGY. <ftwh 

V, Irvul to System kwh Mb 
WEIGHTED COMP. PURCH. ENERGY 

COST, pkwtt (lines (51x52)] 

5.150 
6.210 
0.000 
5.470 
6.610 
3.82D 
4.629 
5.970 
7.240 
5.967 
7.247 
5.8S0 

11.96 
16.77 
0.00 

21.84 
30.S9 
0.00 
6.44 
3.56 
4.96 
1.25 
2.58 
0.03 

10S.n 

6.022 
41.97 

2.52743 

22 SASE GEN. COST. ^Anmctu 376.37 
23 Base % Input to Sys kwh Mbt 61.55 
24 Eflidancy Factor. mmbtuAcwh 0.014909 
25 MEJGHTED BASE GEN COST, 

eftwh (lines (20x21x22)) 3.45376 

26 COST LESS BASE (Une{1fr.23)} (0.0S364) 
27 Muniplier to Include 

Revenue Tax Requirarrvnt 1.0975 
28 GENERATION FACTOR. *Awh (0.05887) 

(line (24x25)) 

LINE SYSTEM COMPOSriE 

54 BASE PURCHASED ENERGY 
COMPOSrTE COST, (/kwh 5.940 

55 Base « Inpui to Sys kwh Mix 38.45 
56 WEIGHTED BASE PURCH ENERGY 

COST. ^Anvh nines (54x55)) 2.28393 

57 COST LESS BASE(linB(53-56)) 0.24350 
58 Loss Factor 1091 
59 Multiplier to Inctuda 

Revenue Tax Rsquirefnant 1.0975 
60 PURCHSD ENERGY FCTR. »/kwh 0,29156 

(lines (57x56x59)) 

61 FUEL ANO PURCHASED ENERGY 
FACTOR, t/kwh 
{nnei (26*60)) 

S2 HCPC Amendment i3 . (Awh 
63 Not Used 
64 ECA Reesncitiation Adjwtmenl 
65 ECA FACTOR. ^wt> 

(rm(61*«2«63'»44)) 

0.23269 

0.000 
0.000 
O.IBS 
0,416 

P - 3 
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INDUSTRIAL FUEL COSTS: 
Average Industrial Fuel Cott • SIBBL 
Land Transporution Cost - VBBL 

Industrial Costs Far FHing - $/&BL 
Cenvetsion Factor* - mmt>tu/SeL 

Industrial Costs For FiBng - ^Anntttu 

HILO EUMA 
19.5261 19.3261 

0.7722 

19.5261 
6.30 

30B.94 

20.2983 
6.30 

3 2 2 ^ 

DIESEL FUEL COSTS: 
Average Ofestf Fuel Cost - S/B8L 
Lsrtd Transportalkin Cost- S/BBL 

Diesel Costs For FSng - VBBL 
Converiton Facton - atmbtu/BBL 

Diesel Costa For FQing - f/mmbtu 

KEAHOLE WAIMEA 
33.0386 33.0368 

2.1121 1.6047 

35.1509 
5.66 

34.643S 
5.aa 

599.64 591.19 

HILO PUNA CT.3 
33.0360 33.0368 
0.7031 0.7638 

33.7419 33.6026 
5.56 5.88 

S7S.60 576.64 

PURCHASED POWER: 
HCPC (Contract Energy) rate for SnflQtr; 

• off peak 

- o n peak 

5.150 p k w t i 

6.210 ^ /kwh 

MCPP pipffn 
4.510 </kwh 

5.410 <Awh 

PGV 

PGV Additional Contract eff. 5/1/97 

WAILUKU HYDRO 

Dther ( < 1 0 0 K W ) 

2nd or. 
• off peak 
- o n peak 

• off peak 
- o n peak 

-of f peak 

• on peak 

5.470 

6.610 

3.829 

4.S29 

5.970 

7.240 

5.950 

^/kwh 

^ /kwh 

iflcMtx 

^ /kwh 

iAwtx 

tACMtX 

«/kwh 

PGV Roo r 

S.430 ^/kwh 

6.560 ^Awh 

3.325 #Awh 

4.325 #Awh 

Wailuku Roon 

5.970 tf/kwh 

7.240 * /kwh 

P - 4 
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permit 

ATTACHMENT Q 
SELLER'S PERMITS 

Agency 

DoH/EPA PSD/Covered Source 

NPDES. Water Discharge DoH 

Well Permit DLNR/DWR 

Expected Issuance Date 

February 1, 1998 

February 1, 1998 

June 30.1997 

Special Use Pennil County of Hawaii June 30,1997 

Q-l 
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INTENTIONALLY OMITTED 
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ATTACHMENT S 

HELCO's SCHEDULE "U" TARIFF 
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Superseding Revlaed SheeC Mo. 52B HSVISZH SHEET NO S2B 
IJfect:ive January l, 1995 Effective February 21, 199S 

SCHEDULE "J" 

General Service Demand 

Availability: 

• 0 0 
Applicable co general l i g h t and/or power loada which exceed 

~ t̂jO kilowacthours per inonth or 25 k i lowat t s three times within a 
cwelve-month per iod , and supplied through a single mecer. 

Service w i l l be delivered a t secondary voltages as spec i f ied by 
-Ihe Company, except where the nature o r locat ion of the customer 's 
load makes de l i ve ry at secondary vo l tage inqpracticaL, the Company 
may, a t i t s op t ion , de l iver the s e rv i ce a t a nonlDaX primary vo l t age 
as spec i f i ed by the Company. Service supplied at primary vo l tage 
s h a l l be subject to the spec ia l terms and conditions set for th 
'j^ielow. 

?.atet 

CUSTOMER CHARGE I 

Single phase service - per month $31.00 

Three phase service - per month $53.00 

DEMAm) CHARGE t (To be added to Customer Charge) 

All Kw oC billing demand - per Kw $5.60 

ENERGY CHARGE; {To be added to Customer and Demand Charges) 
First 200 Kwhr/month/Kw of billing demand - per Kwhr .. 13.779ie 
Next 200 Kwhr/month/Kw of billing demand - per Kwhr .'. ll.S62ie 
Over 400 Kwhr/month/Kw of billing demand - per Kwhr .. l0.S6lie 

3:nergy Cost Adjustment Clause: 

The energy cost adjustment provided in the Energy Cost 
Adjustment Clause shall be added to the Customer, Demand, and Energy 
Charges. 

Integrated Resource Planning Cost Recovery Surcharge: 

The integrated Resource Planning Cost Recovery Surcharge shall 
'ne added co the Customer, Demand, and Energy Charges, and energy 
cost adjustment. 

Minimum Charge: 

The monthly minimum charge shall be the sum of the Customer and 

HAWAII ELECTRIC LIGHT COMPANY, INC. 

Docket Mo. 7764 
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Superseding Revised Sheet No. S2C REVISED SHEET NO. 52C 
Effeccive occober 9, 1992 Effective rebruary 2i, 199s 

Schedule "J" (Continued) 

the Demand Charges. The Demand Charge shall be computed with the 
above demand charge applied to the kilowatts of billing demand, but 
not less than $140.00 per month. The kilowatts of billing demand 
for the minimum charge calculation each month shall be the highest 
of the maximum demand for such month, the greatest maximum demand 
for the preceding eleven ntonths, or 25 kw. -

Determination of Demand: 

The maximum demand for each month shall be the maximum average 
load in kilowatts during any fifteen-minute period as indicated by a 

, demand meter. The kilowatts of billing demand for each month ahall 
' be the highest of the maximum denuind fbr such month, but not less 
than.751r of the greatest maximum demand for the preceding eleven 
months, nor less them 25 kilowatts. 

Power Factor: 

For customers with maximum measured demands in excess of 300 
kilowatts per month for any one time within a twelve-month period, 
the following power factor adjustment will apply to the above energy 
and demand charges. 

The above energy and demand charges are based upon an.average 
monthly power factor of 85V. For each 1* the average power factor 
is above or below 85%, the energy and demand charges as coit̂ uted 
under the above rates will be decreased or increased, respectively, 
by O.IOV. 

The average monthly power factor will be determined from the 
readings of a Kwhr meter and kvarh meter, and will be computed to 
the nearest whole percent and not exceeding 100% for the purpose of 
computing the adjustment. The Jcvarh meter shall be ratcheted to 
prevent reversal in the event the power factor is leading at any 
time. 

Primary Supply Voltage Service: 

Where, at the option of the Company, service is delivered.and 
metered at the primary supply line voltage of 2400 volts or more, 
the energy and deinand charges as computed under the above rates will 
be decreased by 5.0*. When customers' transformers are adjacent co 
the delivery point, the Company may permit the customer to be 

HAWAII ELECTRIC LIGHT COMPANY, INC. 

Docket No. 7764 
Decision and Order Nos. 13762 and 13773 
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SHEET NO. 520 
Effective February 21, 1995 

Schedule "J* (Continued) 

metered at a single point on the secondary side of his transformers 
where such point is approved by the Company. When the energy is 
metered on the secondary side of the customers' transformers, the 
above enetgy and demand charges will be decreased by 4V. 

Rules and Regulations: 

service supplied under this rate shall be subject to the Rules 
and Regulations of the Conpany. 

HAWAII ELECTRIC LIGHT COMPAKV, INC. 

Docket No. 7764 
Decision and Order Nos. 13762 and 13773 
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THIS GUARANTEE AGREEMENT ("Guanatee) is tnade this, .day of. 
^ 1997 by and between HAWAD ELECTRIC UGHT COMPANY. INC. 

("HELCO'O. a Hawaii corporation, with principal offices in Ifilo, Hawaii, and ENSERCH 
CORPORATION ("Guarantor*), a Texas corporation, with principal offices in Dallas, Texu. 

W I T N R S S K T H -

WHEREAS, HELCO is a regulated public utility engaged ta the business of geoeiatiea, 
transnussion and distribution of electric power to cnstomcn on the island of Hawaii, Hawaii; and 

WHEREAS, Encogen Hawaii, L.P., a Delaware limited partnership, with principal offices in 
Dallas, Texas doing business in Hawaii ('SELLER"), it an affiliate of Guarantor, and 

WHEREAS, concuoently herewith, SELLER and HELCO have euteitd into a Power 
Purchase Agreement, dated as of 1997 (the "Agreement*), whereby SELLER 
will construct, operate and mninTnin a 60 MW (net) cogeneration &cility (tbe 'FaciUty") at Haina, 
Hawaii and HELCO will purchase the electric outpm from tfae Facility over a period of tfainy (30) 
years; and 

WHEREAS, HELCO is willing to enter into the Agreemenl onty if the Guarantor enters into 
this Guarantee with HELCO; and 

WHEREAS, to induce HELCO to enter into the Agreement, Guarantor is willing to enter in 
tfais Guarantee wiA HELCO. 

NOW, THEREFORE, in considerstiott of these premises and other good and valnafale 
consideration, the receipt and sufficiency of wiiicfa are hereby adotowledged. Guarantor hereby 
represents, warrants, covenants and agrees with HELCO as foUowt: 

r l i . l f ln# IUM 
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1. pgfinilions- All capitalized terms used herein and not defined herein, and which are 
defined in, or by reference in. the Agreement, as the Agreement may be amended from time to time 
in accordance with its terms, shall have the meanings specified in the Agreement 

2. Quaootfifi. 

a. Subject to the limitations contained in Section 3, Guarantor hereby 
guarantees to HELCO tfae due and puncnial payment, as and when due, of fiffy percent 
(50%)(tbe 'Proportionate Share') of all sums payable by SELLER to HELCO as the result of 
the non-pcrfoimance of obligations under the Agreement or other events or circumstances 
during the term of &e Agreement This Guarantee is one of two identical Guarantees being 
provided by Guazantor and JA-Jones, Inc in accordance with Section 21.1 of the 
Agreement, each of'Miich constitutes a several, not joint, obligation of Guarantor and JA. 
Jones, respectively, with respea to any sums payable by SELLER to HELCO under the 
AgrccmenL In no event shall HELCO have recourse against Ouanittor in excess otthe 
lesser of its Proportionate Share of SELLER'S payment obligations or the limiu set forth in 
Section 3 below. 

b. This Guarantee is a primary and original obligation of Guarantor "td is an 
absolute, unconditional, continuing and irrevocable guarantee and is in no way conditioned 
or contingent upon any attempt to collect payment fiom or proceed against SELLER e x c ^ 
OS stated otherwise herein. This Guarantee ^uU remain in full forte and e£kct until the 
earlier to occur of tiu following events: (i) all of SELLER'S obligations under tiu 
Agreement including, witiiout limitation, any obligations for breach thereof have been 
fulfilled: (il*) this Guarantee has been substituted for in accordance with Section21.l ofthe 
Agreement; or (iii) the tennination of the Agreonent; provided that chligations arising prior 
to such termination date shall survive sucfa termination. Any lutice required to be given by 
HELCO to SELLER under the Agtcement shall also be given by HELCO to Guarantor aC 

Enserch Corporation 
1817 Wood Street, Suite USSO-West 
Dallai, Texas 75201 
(214) 670-2712 (telephone) 
(214) 670-2974 (facsimile) 

(or sucfa other address as Guarantor may dcfiignatp in writing to HELCO). Guaiantor sfaall 
faave tfae same opportunity to curt de&olts by SELLER under the Agreement as SELLER 
<h»n have; provided, however, that no time period provided in tfae Agreement for cuic shall 
be extended or start anew by virtue of this sentence. 

In tbe evaat that tfae Agreement sfaall be terminated as a lesutt ofthe rejection or 
disafSimance tiicreof by any tnistee, receiver or liquidaxing agency of SELLER or any of its 
properties, in any assignmem for tfac benefit of crediton or any bankruptcy, insolvency, 
reorganization, airangcment, composition, readjustment, liquidation, dissolution or similar 

«..iP^tifi,inm.w*iiiniiiMBiiirrm< j 
rll. im ».«*»« 

• 
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proceeding, Guaiantor's obligations hereimder shall contintu to the same extent as if sucfa 
Agreement had not been so rejected or disaffirmed. Guarantor *hill, and does hoeby waive all 
rights and benefits which might relieve, in w ^ I e or in p a a Guarantor from tiu perftjinance of its 
duties and obUgatio&s hereunder by reason of any sucfa proceeding, and Guaiantor agrees that it 
shall be liable for all sums and obligations guaranteed by this Guanuuee witiiout regard to any 
modification, limitation ot discharge of tfae liability of SELLER that may resuh from any such 
proceeding. 

3. GuflnmteeT.imiti. Guarantor's obligations under Section 2(a) hereof in tiu BggiegBte 
shall be limiud to tiu amoimts shown below with respect to sums as payable by SELLER to 
HELCO pursuant to the Agreement as tiu result of events or ctreumstances during tfae period shown 
opposite sucfa amoimts: 

PffW4 Amcwmt* 

Until PUC Approval S-0-
From PUC Approval tiueugh Closing Date S100,000 
From Closing Date tfarougfa tfac Phase 2 S500,000 
In-Service Date 
From Phase 2 In-Service Date to end of Term 11400,000 

'Guarantor's obligations in any given period shall be reduced by any nmntmti paid by Guaiantor 
widi respect to such obligations in all preceding periods. 

As used above "PUC Appioval' shall mean tfae dale dial the PUC order teftrred to in Section 23.14 
of du Agreement becomea finai and noik-qipealafale. 

4. Generally. Guarantor sfaall not be liable under Section 2 of this Guarantee to any 
extent greater tfaan if it had been tbe contracting party (in place of SELLER) under the Agreement, 
and all the representations and wairantics made by Guarantor in Section 5 hereof in respect of thia 
Guarantee were true in respect of tfae Agreemem as well as the Guazantee and notwitfa5tanding aiqr 
bankruptcy or insolvency of SELLER. In addition. Guarantor shall faave no obligation under 
Section 2(a) of this Guarantee fbr asy claim fbr payment, perfbimance or otherwise attributable to 
events or circnmstsnccs timing the period prior to tiu Pfaase 2 In-Service Dale, not asserted by 
HELCO IS writing wiihin one hmufaed eighty (180) days after the Phase 2 In-Service Date. 

5. ReprwCTtatinn^ »Ttd Wafrantiea. Guarantor repreaoits and warrants BS fbOowK 

a. Guarantor has full power, authoixty and legal right to execnte and deliver and 
p o f o n s its obligations under tfais Guarantee. TUs Guarantee faaa been duly executed tod 
delivered by Guarantor and constitutes a legal, valid and binding obligation of Guarantor, 
enforceable in acconlance with its teims, except to the extent tfaat sucfa enforcement n u y be 

iy*Makiiuaetu,.vijr^itmmimjea.w^ ^ 
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limited by any bankruptcy, reorganization, insolvency, moratorium or similar laws affecting 
generally the enforcement of creditors' rights from time to time in ef!ixt aod general 
principles of equity. 

b. No consent authorization or approval of, or filing with, any federal, state. 
municipal ot other governmental department, commission, board, bureau, agency or 
instrumentality, domestic or foreign, is or has been required in respect of Guarantor in 
cormection with the execution, delivery or perfonnance by Guarantor of this Guarantee, or 
the compliance by Guarantor with any of tfae remedies and provisions hereof 

c. The execution and delivery o t and performance by Guarantor of hs 
obligations under tiiis Guarantee will not result in a violation of, or be in conflict with, any 
provision of the articles of incorporation or bylaws of Guarantor, or result in a violation of, 
or be in conflict with, or constitute a default or any event which would, with notice or lapse 
of time, or both, become a default under, any mongage, indenture, contract, agreemem or 
other instrument to which Guaiantor is a party or by v ^ c h it or its property is bound, or 
result in a violation o£ or be in conflict with, or result in a breach oC any term or provision 
of any judgment, order, decree or award of any court, arbitrator or govemznental of public 
insnumcotality binding upon Guaiantor or its property, wtiicfa individually oi in tfae 
aggregate would materially adversely affect Guarantor's ability to pexfbim its obllgatioia 
under tfais Guarantee. 

d Guarantor is not in de&ult, and no conditions exists vAdeh, witii notice of 
I^»e of time, or both, would constitute a defiutit by Guarantor under any mortgage, loan 
agreement, deed or trust, indenture or otfaer agieement with respect thereto, evidence of 
indebtedness or otiur instrument of a matetial nature, to which it is party or by which it is 
bound. Of in violation ot, or in defeult under, any rule, regulation, order ,writ, judgment. 
injunctitm or decree of any court, arbitrator or federal, state, municipal or otha . 
governmental authority, commission, board, bureau, agency, or instiumentality. domestic or 
foreign .which individually or in die aggregate would materially adversely affect 
Guarantor's ability tb perform its obligations under tills Guarantee. 

e. There is no action, suit, proceeding, inquiry or investigation, at law or in 
equity, or before or by any court, pt^Iic board or body, [wnding against Guarantor, or of 
whicfa Guarantor faas otfaerwise received ofiEdal notice, of wiiicfa to the knowledge of 
Giianmtoff is tiireatened against Guaiantor, v^ierein an adverae decision, ruliiig or findiiig 
would have a material adverse effect on the Guarantor's financial position or its ability to 
perfbim its obligations under this Guarantee. 

f. All agreements, representations and warranties contained herein or made in 
writing by or on behalf of Guarantor in connection with tha transaction contemplated hereby 
shall survive the execution and delivety of this Guarantee. 
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6. £̂fiti£& Guaiantor shall give written notice to HELCO and^ELLER within ten (10) 
days sfia (i) the occurrence of any event or circumstance that results in any ofthe representations 
and warranties made by Guarantor in Section 5 ceasing to be accuiate, or (ii) the occunence, witii 
respect to Guarantor, of any ofthe events specified in paragraphs (10) or (11) of Section 7.IA ofthe 
Agreement as constituting an Event of De&ult yxpon the occurrence thereof with respect to 
SELLER. Such notice sfaall describe, with reasonable particularity, tiie event or circumstance tfaat 
has caused such result and sfaall specify the effect thereof on all representations and warranties of 
Guarantor that are affected thereby. 

7. MifeeHaneona. 

a. Severability. If any torn or proviuonofthis Guarantee or tbe application 
thereof to any person, entity or circumstance shall to any extent be Invalid or unenforceable, 
tbe remainder of this guarantee, or the application of such term or provision to peisona, 
entities or circumstances other tfaan those as to whicfa it is invalid tu^unen&rceable, shall not 
be affected thereby, and each term and provision of tfais Guarantee shall be valid and 
en&rceable to the fullest extent permitted by law. 

b. No Wajypc- Except as specifically provided otfaerwise herein, the fidluie of 
eitha party to enforce at any time any of the provisions of this Guarantee, or to require at 
aity lime performanca by tfae other party of any of tfae provisions tfaereoC sfaall in no w^/be 
construed to be a waiver of sucfa prevision, iwr in any way to affect tfae validity of tiiis 
Guarantee or any part hereof, or tfae rigfat of sucfa party tfaereafter to enforce every such 
provision. 

c. Modificflrion. No modification or waiver of all or any part of this Giinnntrr" 
shall be valid tmless it is reduced to writing and sigtied by both patties. 

ft Governing Law and Tntenrretatron. Interpretation and pexfbimance of tfatt 
Guarantee shall be in accordance with, and sfaall be controlled by, the laws ofthe State of̂  
Hawaii, other than the taws thereof that would require lefUmce to the laws of any other 
jurisdictioiL 

e, CouBterearta. This Guarantee may be executed in several counterparts and all 
such executed counterparts shall constituSB one agreement, binding on both parties thereto, 
ttotwitfastandfaig that both parties may not be rignatorica to the original or the same 
counterpait 

t Stiecenorf n̂A A^wyw*. TUs Guarantee shall be binding upon Guarantor 
and Hs successors and assigns and all posons claimiog under or tfarougfa Guarantor or aity 
sucfa successor or assigns, and shall inure to the benefit o ( and be enforceable by, HELCO. 

rll.imtKI3M4 
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g. CftMalidarion. Intiie.eventtiiat.HELCObringsanactiontoenforcetiiis 
Guarantee during the pendency of any proceeding (arbitration or otherwise) between 
HELCO and SELLER, Guarantor shall have the option to join such enforcement action with 
any such pending proceeding. Moreover. Guarantor shall have the option to join any such 
proceeding first brought against Guarantor with any subsequent proceeding brought against 
SELLER. In each of the cases described above, such joinder option shall extend umil such 
time as a final judgment is rendered in the relevam proceeding. 

IK WITNESS WHEREOF, HELCO and Guarantor have caused this Guarantee to be 
executed by their respective duly authorized offices as of tfae date first above written. 

HELCO: HAWAfl ELECTRIC LIGHT COMPANY, INC 

By. 
Its. 

By. 
I t i . 

Guarantor. ENSERCH CORPORATION 

By. 
Tta \ 7 < ^ P^«</^»w*- Jitvl TV^mmw—T-

By. 
77 Its President 

auecALJuoaWAgoi—I HB m.«p< 
r Jl. IWTfflWM 
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EXECUTION COPY 

INTERCONNECTION AGREEMENT 

This INTERCONNECTION AGREEMENT (tiiis 'Agreement"), is made as of 
Ihis 22nd day of October. 1997, between ENCOGEN HAWAII. L.P., a Delaware limited 
pannership with its principal offices in Dallas, Texas ("SELLER"), and HAWAII ELECTRIC 
LIGHT COMPANY. INC., a Hawaii corporation with its principal offices in Hilo, Hawaii 
("HELCO"). 

R E C I T A L S : 

A. SELLER and HELCO have entered into a certain Power Purchase Agreemem 
dated as of October 22. 1997 (the "Power Purchase Agreement" or "PPA"). pursuanl to which 
SELLER will sell lo HELCO elecnic output from an approximately 60-megawatt diesel oil-fired 
power production facility (the "Facility") to be constructed in Haina. Hawaii. 

B. In order to permit a flow of electricity between the Facility and HELCO's existing 
electric system, certain intercormection facilities need to be constructed. aJI as more panicularly 
described on Schedule 1 attached to this Agreement (collectively, tiie "Interconnection 
Facilities"). 

C. Pursuant to Decision and Order No. 15053 ("D&O No. 15053") issued by tiie 
Hawaii Public Uiiliiies Commission ("PUC^, HELCO is required to design, piocure and 
construct a new sixty-nine (69) kilovolt (kV) transmission line from Keamuku to the New 
Switching Station, all as more particularly described on Schedule 2 attached to this Agreement 
(the "New Transmission Line") and SELLER is required to make certain payments to HELCO in 
connection with the New Transmission Line. 

D. SELLER and HELCO desire to set forth their respective responsibilities for the 
design, engineering, construction, ownership, operation and maintenance ofthe Interconnection 
Facilities, and certain cosls and obligations associated therewith, and their respective 
responsifatlilies conceming the New Transmission Line pursuant to the terms and conditions of 
this Agreement. 

NOW. THEREFORE, in consideration ofthe foregoing recitals, and for other 
good and valuabje consideration, the receipt and sufficiency of which are hereby acknowledged, 
each of SELLER and HELCO agrees as follows: 

A G R E E M E N T 

I. Definitions. Unless otherwise defined herein, all capitalized terms used in 
this Agreemenl shall have the meanings assigned to such terms in the Power Purchase 
Agreement. 
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(a) "Baseline Interconnection Configuration" shall have the meaning 
set forth in Section 6(b). 

10(a). 

(b) "Contractors" shall have the meaning set forth in Section 2(b). 

(c) "Independent Engineer" shall have the meaning set forth in Section 

(d) "New Switching Station" shall mean the new switching sution to . 
be designed and constructed by SELLER and transferred to HELCO as depicted in Exhibit 1 to 
Schedule 1 attached to this Agreemenl. 

(e) "Plans" shall have the meaning sel forth in Section 2(c). 

(0 "Point of Interconnection" shall mean the point at the New 
Switching Station side ofthe high side step up transformer isolating switch, as depicted on the 
interconnection diagram attached as Exhibit 1 to Schedule 1 to this Agreement. 

"Reconductoring Costs" shall have the meaning set forth in 

"Residual Payment Amount" shall have the meaning set forth in 

"Scope of Work" shall have the meaning set forth in Section 10(b). 

"Specifications" shall have the meaning set forth in Section 10(b). 

"Standards'" shall have the meaning set forth in Section 2(c). 

"Transfer Dale" shall have the meaning set forth in Section 7(a). 

2. Design, Engineering and Construction of Intercormection Facilities. 

(a) SELLER shall be responsible for the design, engineering and 
construction of the Intereonneciion Facilities. 

(b) SELLER may, at its option, engage third party consultants or 
contractors (the "Contraaors") to perform its obligations hereunder; provided that SELLER'S 
selection of any Contractor shall be subject lo HELCO's prior approval, which appro\'aI shall not 
be unreasonably withheld. 

(c) The design and engineering plans (the "Plans") of SELLER 
regarding the Interconnection Facilities shall comply with (i) all applicable laws; (ii) HELCO's 

2 

Section 10. 

Section 7(b). 

(E) 

(h) 

(i) 

(i) 

(k) 

(1) 
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design specifications and conslruclion standards listed on Schedule 3 and (iii) Good Engineering 
and Operating Practices (collectively, the "Standards"). Unless otherwise agreed to by the 
parties, HELCO shall have twenty (20) days following receipt of SELLER'S Plans for its review, 
conunem and verification that the Plans comply with the Standards, which verification shall not 
be unreasonably withheld. HELCO shall be deemed to have waived its right to review and 
comment under this Section 2(c) and to have given its verification with respect to such Plans if it 
fails to exercise its rights within such twenty (20) day period. If HELCO reasonably determines 
that SELLER'S Plans are not in accordance with the Standards, then il may request in writing a 
response from SELLER to its comments and SELLER shall respond in writing within twenty 
(20)day5of5uchrequest by providing (i)itsjustification for wfay its Plans conform to the 
standards or (ii) changes in the Plans responsive to HELCO's comments and in accordance with 
the Standards. 

(d) SELLER shall permit HELCO to inspect the construction of its 
Interconnection Facilities at all reasonable times during normal business hours and upon prior 
notice to its designated contact, which if oral shall be promptly documented in writing. SELLER 
shall also provide HELCO with monthly progress reports on the status ofthe construction. At 
HELCO's reasonable request. SELLER shall provide HELCO an opportunity to meet with 
appropriate personnel and any contractors to discuss and assess any such progress report 

(e) Construction ofthe Interconnection Facilities shall be completed 
and the Imerconneciion Facilities shall be demonstrated to be commercially operable by the 
Phase I In-Service Date Deadline, as extended for Force Majeure. In the evenl that SELLER 
fails to complete the Interconnection Facilities by such date, and the components not completed 
are necessary- to SELLER'S eligibility to receive Capacity Charge payments under Article V of 
ihe Power Purchase Agreement, HELCO shall have no obligation to make such Capacity Charge 
payments until such work is compleled and the conditions of Article V ofthe Power Purchase 
Agreement are satisfied. 

(f) HELCO and SELLER shall cooperate in good faitii lo coordinate 
tie-in ofthe Interconnection Facilities to HELCO's electrical system. 

3. Governmental Approvals. SELLER shall obtain all required permits, 
licenses, approvals and other governmental authorizations (the "Governmental Approvals") 
required to construct, own and operate the Interconnection Facilities prior lo the Transfer Date. 
HELCO shall obtain all other Governmental Approvals required, if any, to maintain and operate 
the Interconnection Facilities on and afier the Transfer Date. On or before the Transfer Date. 
SELLER shall provide HELCO with copies of all such permits and approvals obtained by 
SELLER regarding the construction, ownership or operation ofthe Iiilerconnection Facilities. 

4. Easements and Rights-of-Way. Etc. SELLER shall obtain all easements 
and rights-of-way on the Site and on any other affected property which are required to construct, 
maintain and operate tiie Interconnection Facilities. At HELCO's request, SELLER shall use 
reasonable efforts to obtain perpetual easements^ provided, that. HELCO shall pay or reimburse 
SELLER for any incremental costs incurred by SELLER in connection iherewitii. Such 
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easements and rights of way shall not contain terms and conditions which are nol commercially 
reasonable and shall be provided in advance lo HELCO for its review. Furthermore, lo the extern 
the existing easement or right of way relating to SELLER'S two one-mile lines are not adequate 
to also accommodate the corresponding segment of HELCO's New Transmission Line, SELLER 
shall use reasonable effons to oblain the additional necessary easement; provided that HELCO 
shall pay or reimburse SELLER for any incremental costs incurred by SELLER in connection 
therewith. 

5. Operalion and Maintenance. SELLER shall operate and maintain, at its 
cost, ihe Interconnection Facilities prior to the Transfer Dale. On and af̂ er the Transfer Dale, 
HELCO shall own, operate and maintain the Interconnection Facilities. So long as the 
Interconnection Facilities are dedicated exclusively to SELLER, SELLER shall reimburse 
HELCO for all reasonable and routine operalion and maintenance expenses of such facilities, 
subject to review and approval by SELLER, which approval shall nol be unreasonably withheld. 
In ihe event HELCO taps off the lines or New Switching Station included in the Interconnection 
Facilities, for its benefit or the benefit of other parties (including, without limitation, olher 
nonutility generators). HELCO or such other party shall share proportionately in the operation 
and maintenance expenses for thai specific portion ofthe Interconnection Facilities. HELCO 
shall operate and mainiain. at its cost the remainder ofthe HELCO transmisston system, 
including uithout limitation, the New Transmission Line. 

6. Paymenl for the Intereonneciion Facilities. 

(a) SELLER shall bearthe cosl of design, engineering and 
construction ofthe Intereonneciion Facilities. SELLER shall reimburse HELCO for the 
reasonable out-of-pocket costs for any work which may be done on such Interconnection 
Facilities by HELCO or iis Contractors pursuant to this Agreemenl or at SELLER'S request. 

(b) HELCO shall, at SELLER'S option, reimburse SELLER or pay for 
any and all reasonable incremental cosls which SELLER incurs or would incur relaling to the 
Imerconneciion Facilities which are incurred lo lie-in the New Transmission Line or which are 
necessar>' lo accommodate the New Transmission Line, including wiihoui limitation the costs of 
any additional breakers, additional easements or rights of way, or the incremental costs of 
additional poles or the use of steel poles in lieu of wood poles, and any costs associated 
therewith. For purposes of this Agreement, such "incremental costs" shall include, without 
limitation, all procurement and construction costs above and beyond those that would normally 
be incurred in accordance wilh custom in ihe power generation industr\' in connection with a 
four-line (element) breaker and one half configuration, based on six breakers and two 
transformers (the "Baseline Intereonneciion Configuration"). SELLER shall bear any additional 
design costs associated with modification ofthe Baseline Interconnection Configuration lo 
accommodate the New Transmission Line. 
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7. Transfer of Ownership/TJtie. 

(a) Following completion ofthe construction ofthe Interconnection 
Faeililies (but prior to the Phase 1 In-Service Date Deadline, as extended for Force Majeure), 
SELLER shall transfer (such transfer date, tiie "Transfer Date") to HELCO all of SELLER'S 
righl, title and interest in and lo the Interconnection Facilities to the extent that such facilities 
were constructed and owned by SELLER. In connection with the transfer ofthe Intercormection 
Facilities, SELLER shall transfer and assign to HELCO all applicable manufacturer's or 
Contractor's warranties which are assignable. The Intercormection Facilities shall be transferred 
by SELLER lo HELCO "as is, where is" and SELLER shall not provide any warranty 
whatsoever regarding the Intercormection Facilities, other than the assignment of such 
manufacturer's or Contractor's vyarranties. 

(b) HELCO's title and ownership ofthe Interconnection Facilities shall 
be free and clear of subconiractor liens and encumbrances, subject to tbe following restrictions: 
(1) SELLER shall reser\'e and shall at all times have tiie right to use the Interconnection 
Facilities (as the same may be replaced, expanded, or modified) for so long as the Facility (as the 
same may be replaced, expanded, or modified) continues operations at the Site; provided, that 
SELLER shall have no righl lo use the Intercormection Facilities subsequent to the termination of 
the PPA or to receive the Residual Payment Amouni (as defined herein) if such termination is the 
result ofan event of default by SELLER pursuant to Sections 7.1A(4), (7). (8), (9), (12), (13). 
(18) or (19) of tiie PPA: and provided, fiirther, tiiat in tiie event tiie SELLER notifies HELCO 
that the Facility has ceased operalions. HELCO shall, within thirty (30) days, pay SELLER an 
amouni (the "Residual Paymenl Amount") to be determined by the parties in good faith based 
upon depreciated book value or salvage value ofthe Intercoiuiection Facilities, whichever is 
greater (or by appraisal if the parties cannot agree within thirty (30) days) based upon the 
residual value ofthe Interconnection Facilities al the time the Facility ceases to operate and such 
right of access terminates; and (2) umil such time as the Residua] Payment Amount is paid and 
except as specifically provided otherwise in Section 8, HELCO shall not relocate the 
Interconnection Facilities or sell, lease or otherwise encumber such facilities without SELLER'S 
prior \^ritten consent. SELLER'S continuing right to use the Interconnection Facilities afier the 
term ofthe PPA as provided herein shall not, in and of itself, create any right of access to 
HELCO's electrical system for purposes of wheeling to other purchasers of energy and/or 
capacity and shall nol preclude HELCO from charging for such wheeling services to the extent 
permined by law and applicable regulations. 

(c) In conitection with the transfer ofthe Interconnection Facilities to 
HELCO. SELLER shall, at its option, grant or transfer to HELCO such easements, rights of way. 
or licenses as the case may be necessary to operate and maintain the Intercoimection Facilities on 
and afier the Transfer Date. 

(d) In connection with SELLER'S transfer ofthe Interconnection 
Facilities. HELCO shall be responsible for and shall pay any and all expenses, costs and taxes in 
connection \̂ 'ilh the transfer ofthe Interconnection Facilities and shall indemnify and make 
SELLER whole for any such taxes, expenses or costs. On and after the Transfer Date. HELCO 
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shall be responsible for all propeny and other taxes associated with the ownership and operalion 
ofthe Interconnection Facilities. 

(e) During the term ofthe PPA, the Interconnection Facilities shall be 
dedicated primarily to accommodate the delivery of electricity by SELLER to HELCO under the 
PPA (or, if applicable, by HELCO to SELLER), and SELLER shall not use tiie Interconnection 
Facilities in a manner lhal conflicls or interferes wilh the performance of its obligations under the 
PPA. 

8. Relocation of Interconnection Facilities. Should HELCO be required after 
the Transfer Dale, pursuanl lo (i) terms ofan applicable easement relating to such 
Interconnection Facilities or (ii) a request by the State of Hawaii or a county thereof in the event 
such Interconnection Faciiilies fall within Hawaii's or such county's right of way, to relocate any 
part ofthe Interconnection Facilities, SELLER shall pay or reimburse HELCO for its reasonable, 
out-of-pocket cosl and expenses in connection with such relocation and the reconnection of the 
Facility wilh HELCO's electrical system; provided, that. HELCO shall use reasonable efforts to 
effect such relocation in a prompt and cost effective maimer and shall, during any related 
disconnection of the Facilit)'. continue to make Capacity Charge payments under the Power 
Purchase Agreement. 

9. New Transmission Line. 

(a) HELCO shall provide SELLER with monthly progress repons (or 
such other reports as filed by HELCO with the PUC) documenting HELCO's progress in 
constructing ihe New Transmission Line; provided, that, HELCO's obligations to purchase 
energ)' and capacit)' under the Power Purchase Agreement shall noi be affected in any way by 
HELCO's failure to complete or delays in completing ihe New Transmission Line. HELCO 
shall have full responsibility for and shall bear any and all costs of such actions or equipment as 
may be necessar>' for HELCO to accept ihe full electrical output ofthe Facility. In the event that 
HELCO is unable to accept the full elcciricaJ output ofthe Facility due to its failure to take such 
actions. HELCO shall be obligated to pay SELLER the Capacity Charge payments lo which it 
would have been entitled under ihe PPA if HELCO had taken such necessary actions. 

(b) In connection with the New Transmission Line, SELLER agrees to 
pay HELCO an amouni equal to the Reconductoring Cosls (as determined pursuanl to Section 
10) in three (3) installments as follows: 

Upon the issuance of final, non-appealable 
PUC Order approving the PPA: 30% 

Upon HELCO's receipt of final 
Environmental Impaci Siaiement 
regarding ihe New Transmission Line: 30% 

Upon enei^izing and placing ofthe New 
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Transmission Line in service: 40% 

Such amounts shall be due and payable by SELLER to HELCO within thirty (30) days 
afier SELLER'S receipt of: (i) a certificate signed by a duly authorized officer of HELCO, 
certifying that such milestone event has occurred; and (ii) such other supporting evidence and 
documentation as SELLER shall reasonably request Except as provided in this Section 90>), 
SH,L£R shall not be responsible for any other costs related to the New Transmission Line. 

(c) Upon completion ofthe New Transnussion Line, HELCO and 
SELLER shall cooperate to coordinate the tie-in ofthe New Transmission Line with 
Interconnection Facilities in a maimer that minimizes the interruption ofthe Facility operation; 
provided that during sucfa mtemiption HELCO shall remain obligated to make Cf^iacity Charge 
payments to SELLER as provided in the PPA 

10. Deteimination of Reconductoring Costs. 

(a) The parties shall hire an independent engineer (the "Independent 
Engineer") fivm the list of qualifi«i independent engineers set forth on Schedule 4 attached 
hereto to determine the cost of reconductoring HELCO's sixty-nine (69) kV transmission line 
fixnn its Waimea Substation to its Honokaa substation (such cost, the "Reconductoring Costs"). 

(b) ' The scope of work to be perfoimed by tbe Independent Engineer 
(the "Scope of Work") and the reconductoring specifications (the "Specifications^ shall be 
mutually determined by the parties within forty-five (45) days following the PUC Submittal Date 
and shall be attached as Schedule 5 to this Agreement 

(c) The cost ofthe woric to be performed by tiie Independent Engineer 
as provided in Section 10(b) shall be bome by SELLER. 

(d) The Reconductoring Costs shall include only the cost of replacing 
the existing conductors (as of the date of this Agreement) on the Honokaa-Waimea 69 kV 
transmission line, including, but not limited to, nonnal AFUDC (as determined in accordance 
with custom in the power generation industiy), switching costs, traffic control costs and otfaer 
costs nonnally incurred by HELCO in sucfa reconductoring projects, but shall exclude the costs 
of pole replacement, unless sucfa pole must be replaced by a larger pole to accommodate a faigfaer 
rated conductor. Replacement of deteriorated poles shall not be included in detennining 
Reconductoring Costs unless the pole would have been replaced under the foregoing senteiue 
regardless of its condition. 

(e) The Independent Engineer's detennination ofthe Reconductoring 
Costs in accordance with the Scope of Work and the Specifications shall be accepted by the 
parties for puiposes of calculating the payment pursuant to Section 9(b), unless eitfaer party can 
demonstrate the existence of a material enor or omission by tbe Independent Engineer in making 
such detennination. In the event of a dispute regarding such determination vAuch is not resolved 
within thirty (30) days, the parties shall appoint a new Independent Engineer fiom the list on 
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Schedule 4. who shall review the work performed by the first Independent Engineer and issue a 
deierminjiion which shall be binding on the parties. The cosl ofthe new Independent Engineer 
shall be bome by both panies equally. 

11. Indemnification. In cormection wilh the performance of this Agreement 
each pany agrees to indemnify and hold harmless the other party from and againsl any and all 
liabilities, claims, losses, damages, or expenses, including reasonable counsel fees, whether 
arising before or after completion of ihe work hereunder, w^ich may be incmred or sustained by 
the indemnified party by reason ofthe negligence, willful act or omission ofthe olher pany. 

12. PUC Approval. The parties' respective obligations hereunder shall be 
contingent on HELCO's receipt ofthe PUC Order as defined in the PPA. 

13. Assignment. The panies shall have the right to assign this Agreement to 
the same extent the PPA may be assigned pursuanl to Article XVII thereof 

14. Dispute Resolution. Except as provided in Section 10(e), any dispute 
arising under this Agreemenl shall be resolved, if possible, by HELCO's President and 
SELLER'S project manager, or their respective designees, and any remaining disputes shall be 
resolved pursuanl to arbitration in accordance with the procedures set forth in Article XIV ofthe 
PPA. or in the case of a dispute under Section 2(c) hereof, under Section 2.4C ofthe PPA. 

' 5- Counterparts. This Agreement may be executed in several counterparts 
and all so executed counterparts shall constitute one Agreement binding on both panics thereto, 
notwithstanding that both panics may nol be signatories to the original or the same counierpan. 

16. Termination; Sur\'ival. This Agreemenl shall be effective upon execution 
and shall be co-terminous wilh the Power Purchase Agreemenl, except for Sections 7(b) and 11 
which shall survive termination. 

17. Governing Law and Interpretation. Interpretation and performance of this 
Agreemenl shall be in accordance wHih, and shall be controlled by, the lav.'s ofthe State of 
Hawaii, olher than tbe laws thereof that would require reference lo the taws of any other 
jurisdiction. 

J 8. Modification or Amendment. No modification, amendment or waiver of 
all or any part of this Agreemenl shall be valid unless il is reduced to writing and signed by both 
parties. 

19. Notices. Except as otherwise specified in this Agreement any notice, 
demand or request required or authorized by this Agreemenl lo be given in writing to a party 
shall be either personally delivered or mailed by registered or certified mail (return receipl 
requested) postage prepaid to such party et the following address: 

If to SELLER: Encogen Hawaii, L.P. 
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c/o Enserch Development Corporation 
1817 Wood Sticci, Suite #550 - West 
Dallas, TX 75201 
Attention: Vice President • Administration 
(214) 670-2712 (telephone) 
(214) 670-2974 (fax) 

If to HELCO: Hawaii Electric Light Company, Inc. 
P.O. Box 1027 
Hilo, Hawaii 96720-1027 
Attention; Manager, Production (or such other person Vî w may be 
designated in writing by HELCO) 

The designation of such person and/or address may be changed at any time by either 
party upon written notice given pursuant to the requirements of this Section 19. A notice served 
by mail shall be effective upon receipt. 

20. No Party Deemed Drafter. No party shall be deemed the drafter of tiiis 
Agreemenl. If ihis Agreement is ever construed by a court of law, such court shall not construe 
this Agreement or any provision hereof against any party as tiie drafter. 

21. Headings. The paragraph headings ofthe various sections have been 
inserted in this Agreement as a matter of convenience for reference only and shall not modify. 
define or limit any ofthe terrns or provisions hereof and shall nol be used in the interpretetion of 
any term or provision of this Agreement. 

22. No Waiver. The failure of either party to enforce al any time any ofthe 
provisions of this Agreemenl. or lo require al any time perfoimance by the other parly of any of 
ihc provisions hereof, shall in no way be construed to be a waiver of such provisions, nor in any 
way 10 affect ihe validity of this Agreement or any pan hereof or the right of such party 
thereafter to enforce every such provision. 

23. Severability. If any term or provision of this Agreement or the application 
thereof to an>' person, entity or circumstance shall to any extent be invalid or unenforceable, the 
remainder of this Agreement or ihe application of such term or provision to persons, entities or 
circumstances other than those as to which it is invalid or unenforceable, shall hot be aff'ected 
thereby, and each term and provision of this Agreement shall be valid and enforceable to the 
fullest extent permined by law. 

24. Eniire Agreement Except lo ihe extent covered under the PPA, this 
Agreement shall consiitute the entire agreemnit between the parties with respect to 
interconnection ofthe Facility with HELCO's electrical system, and shall supersede all prior 
contracts, proposals, negotiations, and discussions. \̂ 4iether written or oral. This Agreement 
shall govern in the event of a confiict as to interconnection matters between this Agreemenl and 
the PPA. 
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IN WITNESS WHEREOF, HELCO and SELLER have caused tiiis Agreement to be 
executed by their respective duly authorized officers as ofthe date first above written. 

HELCO: HAWAII ELECTRIC LIGHT COMPANY, INC. 

By: T j lU iu^ i JÂ W-, 
Its: Caauman of the Board V 

Its: President 

SELLER: ENCOGEN HAWAII, L J . 

By: ENSERCH DEVELOPMENT CORPORATION 
HAWAH. INC. 
Managing General Partner 

By: i^ 
Name: Allan V. Smith 
Title: Senior Vice President 

10 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 1 
PAGE 254 OF 261 

EXHIBTT B 
PAGE 14 OF 21 

EXECirrioN COPV 

LIST OF SCHEDULES 

Schedule 1 Interconnection Facilities 

Schedule 2 New Transmission Line 

Schedule 3 List of HELCO Design Specifications and Construction Standards 

Schedule 4 Lisl of Independent Engineers 

Schedule 5 Scope of Work; Specifications 
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EXECUTION COPY 

SCHEDULE 1 

Interconnection Facilities 

The Interconnection Facilities set forth in this Schedule 1 shall be inslalled lo form a connection 
between the Facility and HELCO's electrical sysiem. For the purposes of this Intercormection 
Agreement HELCO's electrical sysiem begins at the edge of ihe Honokaa - Puukapu 69-kV 
transmission line right-of-way (the "HELCO ROW") and adjacent to the Honokaa substation 
where the two. new 69-kV transmission lines from the New Switching Station shall connect (by 
means of a fiying tap) to the existing Honokaa - Puukapu 69-kV transmission line - forming a 
Hamakua - Honokaa 69-kV transmission line and a Hamakua - Puukapu 69-kV transmission line. 
The twx). new 69-kV transmission lines will be terminated onto an anchor pole (if applicable) 
installed by HELCO al EDC's cosi wiihin ihe HELCO ROW. 

The Interconnection Facilities shall be comprised of all power 5>'siem equipment installed by 
SELLER and other related equipment as necessary for the intercormection in conformance with 
the Specifications and Standards listed on Schedule 3. between the high-side switches ofthe 
Facility's 13.8/69-kV step-up transformers and HELCO's electrical sysiem. including the 
following elements, as depicted in Exhibit 1: 

1. The 69-kV New Switching Station, including site preparation, fencing, gates, trenching 
for cable placement structures, and buswork configured initially to operate with six (6) 
breakers arranged in a brcaker-and-a-half scheme.' 

2. One (I) 69-kV transmission line from ihe New Switching Station to tiie HELCO ROW 
system, approximately one (1) mile in length, refened to as the Hamakua - Honokaa 
69-kV transmission line.' 

3. One {1) 69-kV transmission line from the New Switching Station to the HELCO ROW 
system, approximately one (I) mile in length, refened to as the Hamakua - Puukapu 
69-kV transmission line. 

4. Six (6) 69-kV circuii breakers, and associated switches, relays, protection, and controls 
for the New Switching Station connection of: 

4.a. the Facility's two (2) 13.8/69-kV generator step-up transformers, each rated 
adequately to handle the entire output ofthe Facility; 

4.b. the Hamakua • Honokaa 69-kV transmission line; and 

' The Neu' Switching Station siie preparation, fencing, and gates will be designed to accomntodaie a maximum of 
nine (9) 6Q-kV circuit breakers arranged in a brcaker-and-a-half scheme. 

- The new Hamakua<Honokaa 69-kV transmission line and the ne^v Hamakua-Puukapu 69-kV transmission line 
may be supponed on two. separate, wood pole tines, or on a single, steel, double-circuit lower line. 

Schedule I 
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4.C. the Hamakua • Puukapu 69-kV transmission line. 

5. In the event HELCO reasonably requests a change in the configuration fixim that depicted 
on Schedule 1, SELLER shall in good faith consider measures to accommodate HELCO's 
request; provided, that. HELCO shall reimburse and make SELLER whole with respect 
to ail direcl or indirect costs or loss of revenues resulting fi'om accommodating HELCO's 
request. 
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EXECITTION COPV 

SCHEDULE 2 

New Transmission Line 

The New Transmission Line facilities shall be installed by HELCO in conformance with the 
Specifications and Standards listed on Schedule 3, and shall include the following elements as 
depicted on Exhibit 1: 

1. One (1) 69-kV transmission line fix>m the New Switching Station to HELCO's existing 
Keamuku substation, approximately twenty-nine (29) miles in length, referred to as the 
Hamakua - ICeamiiku 69-kV transmission line. 

2. Four (4) 69-kV circuit breakers two (2) at the New Switching Station and two (2) al the 
Keamuku Substation, and associated switches, relays, protection, and controls for the 
breaker-and-a-half New Switching Station connection ofthe Hamakua • Keamuku 69-kV 
transmission line. 

3. Modifications to HELCO's Keamuku substation associated with the breaker-and-a-half 
connection ofthe Hamakua - Keamuku 69-kV transmission line. 

4. Reconductoring and/or rebuilding the 69-kV transmission line segments from: 

4.a. Keamuku substation lo Puuhuluhulu substation; 

4.b. Puuhuluhulu substation to Puuwaawaa substation; 

4.C. Puuwaawaa substation to Huehue; and 

4.d. Huehue substation to Keahole substation. 

5. Addition of twelve (12) megavars of 69-kV shunt capacitors in West Hawaii. 

Schedule 2 
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SCHEDULE 3 

HELCO Design Specificaiions and Constmction Standards 

Hawaii Eleclric Light Co. Inc.'s Overhead Transmission Line Design and 
Conslruclion Specifications (a copy of which is on file al the offices of HELCO and Enserch). as 
u-ansmiited by HELCO to Enserch on or about October 10, 1995. 

Schedule 3 
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SCHEDULE 4 

List of Independent Engineers 

1. Mr. Mark Shaw 
C. H. Guernsey & Company 
5555 N. Grand Blvd. 
Oklahoma City. OK 73112 
405-947-5515 
405-947-5542 (fax) 

2. Mr. M. L. Norton 
Miner & Miner Consulting Engineers, Inc. 
910 27th Avenue 
Greeley. CO 80631 
970-352-3706 
970-352-3716 (fax) 

3. Sylva Engineer Corp. 
1303-B Sherwood Forest 
Houston. TX 77043 
713-973-7329 
713-973-7359 (fax) 

4. R. W. Beck 
2101 Fourth Avenue 
Suite 600 
Seattie.WA 98121-2375 
206-441-7500 
206-441-4962 (fax) 

j 
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SCHEDULE 5 

Scope of Work for Independent Engineering Services 
To Estimaie the Cost of Reconductoring the Honokaa-Waimea 69-kV Line 

1. Scope. The Independent Engineer shall provide a cosl esiimale for the reconductoring of 
the existing 69-kV line between Hawaii Eleclric Lighl Company's (HELCO) Honokaa and 
Waimea Substations. The cost estimate shall include ihe labor and equipment cosl of all removal 
of conductor, insulators and miscellaneous hardware net of maierial salvage value shown in 
HELCO's accounting property records. The cost estimate shall include labor, equipment and 
maierial cost of new poles, conductors, insulators, guys, anchors and other miscellaneous 
hardware required to make the facilities complete and operational. The cosl eslimate shall 
include the cost of required pole relocations and the transfer of existing distribution faciUties to 
new and relocated poles. The reconductoring cost estimaie shall nol include any cosl of ordinary-
replacement of deteriorated facilities. The Independent Engineer shall be a cunentiy licensed 
Professional Engineer in the Stale of Hawaii. 

The Independent Engineer shall utilize as the primary basis for the cost estimate at least four 
similar projects commenced or completed wi^in the last 24 monlhs. At least two such projects 
shall haAc been in the State of Hawaii, and if possible, publicly bid. The remaining two projects 
shall have been publicly bid. The Independent Engineer shall provide to both panies a copy of 
all documents and data relied upon in producing the cosl estimate. 

2. References. The independent engineer shall utilize the Standards referenced in 
Section 2(c) of this agreement 

3. Materials. The facilities shall be designed using HELCO's material standards. HELCO 
will provide a list of acceptable materials in use prior lo commencemeni of work The new 
conductor shall be 556.5 kcmil AAC (Dahlia). The shield wire shall be 195.7 kcmil (Amherst). 

4. Inforniation To Be Provided to the Independent Engineer. HELCO shall provide "as 
buili" drawings ofthe existing facilities including distribution underbuild. 

5. Inforniation To Be Provided By the Independent Engineer. The Independent Engineer 
shall provide a labor and material cost estimate for the project along witfa a discussion ofthe 
development ofthe cost estimates including adjustments made. The cost eslimate shall be 
broken down by construction units with all distribution shown as separate conslruclion units. 
Prior to commencing work on the cost eslimate the Independent Engineer shall also provide plan 
and pole franiing elevation drawings for approval of both Enserch and HELCO. A bill of 
materials retired and a bill of materials inslalled shall also be provided for approval prior to 
commencing w-ork on the cost estimaie. 

Schedule 5 
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January 15.1999 

Warren H.W. Ute. P.E 
Pmidtnl 

The Honorable Chairman and Members of 
the Hawaii Public Utilities Commission 

Kekuanaoa Building 
465 South King Street, 1 st Floor 
Honolulu. Hawaii 96813 

Dear Commissioners: 

Subject: Docket No. 98-0013 • HELCO-Encoeen PPA 

This is to transmit the fiDllowing documents* in the above referenced 
proceeding: 

Exhibit A HELCO counterpart of "Amendment No. 1 to the Power 
Purchase Agreement between Encogen Hawaii, L J . and Hawaii 
Electric Light Company, Inc." dated January 14, 1999. 

Exhibit B A fax of Encogen's counterpart of "Amendment No. 1 to the 
Power Purchase Agreement between Encogen Hawaii, LJ*. and 
Hawaii Electric Light Company, Inc." dated January 14.1999. 

NoD-faxed copies of these documents will be provided lo the Commission.as soon 
as they are received in Hawaii. 

Sincerely, 

Attachments 

cc: Division of Consumer Advocacy Carl R. Steen, Esq. 
Jody Allione Sumner While 
Gerald A Sumida, Esq. 

See HELCO letter dated December 28, ] 998, in which HELCO infonned the Commission 
An HE^^rli^kP*^ ^"^ Encogen intend lo amend the PPA subnutied in ihis procoeeding. 
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Execution Copy 

AMENDMENT NO. 1 
TOTHE 

POWER PURCHASE AGREEMENT 
BETWEEN 

ENCOGEN HAWAII, L.P. 
AND 

HAWAII ELECTRIC LIGHT COMPANY. INC. 

THIS AMENDMENT NO. I ("Amendment") is entered as of tiiis 14tii day of 
Januao', 1999, by and between ENCOGEN HAWAII, L.P., a Hawaii limited partnerdiip 
("Encogen"), witii principal ofiices in Dallas. Texas, and HAWAII ELECTRIC LIGHT 
COMPANY, INC., a Hawaii corporation ("HELCO"). witii principal offices in Hilo, 
Hawaii. 

WITNESSETH; 

WHEREAS, Encogen and HELCO are parties to a Power Purchase Agreement 
dated as of October 22, 1997 (the "PPA"), under which Encogen shall sell and HELCO 
shall purchase capacity and energy from a sixty mcgawati (60 MW) (net) cogeneration 
facility (the "Facility") located in Haina, Hawaii; and 

WHEREAS, Encogen and HELCO desire to correct and amend certain terms and 
provisions of the PPA by this Amendment. 

NOW, THEREFORE, in consideration ofthe premises and the mutual agreements 
and covenants contained herein, the parties hereby agree as follows: 

1. Amendment to Introductory Parapraph: The Introductory Paragraph ofthe 
PPA is amended by replacing tiie word "Delaware" in tiic fourth line witii "Hawaii." . 

2. Amendment to Section 2.1D: Section 2. ID of the PPA is amended by 
placing a period after the word "volts" on the third line, deleting the remainder of the 
sentence, and adding two new sentences as follows: 

'At the Metering Point, the nominal operating voltage shall be sixty-nine 
thousands (69,000) volts and the power factor shall be dispalchable in tiic range of 
0.85 lagging lo 0.98 leading lo maintain sysiem operating parameters as specified 
by HELCO. The Facility shall have a minimum net generation design capacity of 
sixty thousand kilowatts (60,000 kW) for the full Facility in combined cycle 
mode." 

o c 100315 
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' 3. Amendment to Section 2.2B. Section 2.2B ofthe PPA is amended by 
replacing "twelve (12) monlhs" in the third and ninth Unes with "eighteen (18) months." 

4. Amendment to Section 42A. Section 4.2A of tijc PPA is amended by 
placing a period after the term "EAF" in the second to last line, and deleting the 
remainder of the sentence. 

5. Amendment to Section A2B. Section 4.2B ofthe PPA is amended by 
placing a period after the term "EFOR" in the second to last line, and deleting tiie 
remainder of the,5enlence. 

6. Amendment to Section 8.3. Section 8 J ofthe PPA is amended by 
inserting the word "be" after the words "each Contract Year, shall" in the fifth line. 

7. Amendment lo Attachmeni P: Sample Energy Paymenl Calculation: 
Attachment P of the,PPA is amended by: 

A Replacing Assumption #2 on page P-l with the following: 

"The fmal 3rd quarter 1994 GDPIPD (GDPIPD BASE) is 105.2 
(sec Gross Domestic Product Implicit Price Deflator (1992 = 100) sheet with the 
fax header "FEB-27-96 TUE 04:23 PM BUREAU OF ECONOMIC ANALY 
FAX NO. 2026065320 P.02," copy attached as P-5)." 

B. Replacing the calculaiion on the fifth line from the bottom on 
Page P-2 with the following: 

"J297.215000X 109.9/105.2 = $310.49" 

C. Replacing the calculation on the second line ft^om the bottom on P-
2 with the following: 

"«= (2,482.85 -t- 310.49) x (.98)" 

D. Replacing the calculation on the last line on P-2 with the 
following; 

"= $2,737.47" 

E. Adding as a new page P-5 a copy ofthe Gross Domestic Product 
Implicit Frice De/laior (J 992 «= JOOJ sheet with ihe fax header "FEB-27-96 TUE 
04:23 PM BVREA V OF ECONOMIC ANALY FAX NO. 2026065320 P.02," 
which documents that the final 3rd Quaner 19P4 GDPIPD is 105.2. 

8. Anachment I: Adiustment of Charges. Atlachmenl I ofthe PPA is 
amended by replacing the third paragraph from ihe botiom of page I-l with the following: 

OC-100349 
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"An adjustment shall be made on each Januaty 1 equal to one hundred 
percent (100%) ofthe percentage change between the "Final" Third Quarter 
GDPIPD of tiie year prior to the Reference Year ("GDPIPD BASE") and the 
previous year's Third Quarter "Final" GDPIPD value." 

9. Other Terms Not Changed. Except as expressly amended by this 
Amendment, the PPA shall remain in full force and effect In the event that a confiict 
arises between the PPA and this Amendment, this Amendment shall prevail, but the 
respective documents shall be interpreted to be in harmony with each other w^ere 
possible. 

10. EfTeciive Date. This Amendment shall become effective as of the date 
fust above written. 

11. Counterparts. This Amendment may be executed in counterparts and all 
so executed shall consiitute one Amendment, binding on both parties thereto, 
notwithstanding that bolh parties may nol be signatories to Ihe original or the same 
counterparL 

IN WITNESS WHEREOF, HELCO and SELLER have caused tiiis 
Amendment lo be executed by their respective duly aulhorized officers as ofthe date 
first above written. 

HELCO: HAWAII ELECTRIC LIGHT COMPANY, 
INC. 

Its: Vl u<- Pre^ Id t ~ 

By: 

l ts:~Se-c.rc:. f^^rv, " - ' 

SELLER: ENCOGEN HAWAII, L.P. 

By:ENSERCH DEVELOPMENT 
CORPORATION HAWAII, INC. 

A General Fanner 

By: 
Allan V. Smitii 
Senior Vice President 

OC-IO0349 
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Execution Copy 

AMENDMENT NO. 1 
TOTHE 

POWER PURCHASE AGREEMENT 
BETWEEN 

ENCOGEN HAWAH, LP. 
AND 

HAWAU ELECTRJC UGHT COMPANY. INC. 

THIS AMENDMENT NO. 1 ("Amendment") is entered as of tiiis 14tii day of 
January, ]999, by and between ENCOGEN HAWAII, LP., a Hawaii limited parttiership 
("Encogen"), witii principal offices in Dallas, Texas, and HAWAII ELECTRIC UGHT 
COMPANY, INC., a Hawaii corporation ("HELCO"), with principal ofiices in IBlo, 
Hawaii. 

. -ftrrNESSETH: , '• 

WHEREAS, Encogen and HELCO are parties lo a Power Purchase Agreement 
dated as of October 22, 1997 (tiic "PPA"). under which Encogen shall sell and HELCO 
shall purchase capacity and energy fiom e sixty megawatt (60 MW) (net) cogeneration 
facility (the "Facility") located in Haina, Hawaii; and 

WHEREAS, Encogen and HELCO desire lo.correci and amend certain tenns and 
provisions ofthe PPA by this AinendmcnL 

Now, THEREFORE, in consideration ofthe premises and the mutu^ agreements 
and covenants contained herein, the parties hereby agree as follows: 

1. Amendment to Introductory Paragraph: The Inuoductoiy Paragraph of the 
PPA is Bmended by replacing tiic word "Delaware" in tiie fourth line with "Hawaii." 

2. ' Amendment io Section 2.1D: Section 2.1D of the PPA is amended by 
placing E period after the word "volts" on the third line, deleting the Tcmaindei ofthe 
sentence, and adding iwo new sentences as follows: 

"At the Metering Point, the nominal operating voltage shall be sixty-nirw 
thousands (69,000) volts and the power facior shall be dispalchable in the range of 
0.85 lagging lo 0.98 leading io majnlain system operating pararoetcrs as specified 
by HELCO. Tbe Facility shall have a minimum net generation design capacity of 
sixty tiiousand kilowatts (60,000 kW) for tiic full Facility in combined cycle 
mode." 

3SO.03rl.DOC Vtgt 1 o f j OI/M/99 103S AM 
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3- Amendment to Sectioî  2.2B. Section 2.2B of the PPA is amended by 
replacing "twelve (12) months" in tiie tiiird and ninth lines with "eighteen (18) montiis." 

4. ^ Amendment to Section 4.2A. Section 4.2A of tiic PPA is amended by 
placing a period after tiie term "EAF" in the second to last line, and deleting the 
remainder of the sentence. 

5. Amendment to Section 4.2B. Section 4.2B of the PPA is aniended by 
placing a period after the temi "EFOR" in tiie second to last line, and deleting the 
remainder of the sentence. 

6. Amendment to Section 8.3. Section 8 J ofthe PPA is amended by 
inserting the word "be" after tiie words "each Contract Year, shall" in the fifth line. 

7. Amendment to Attachment f: gample Energy Pavmeni Calculatiqff: 
Attachment P ofthe PPA is amended by: 

A. Replacing Assumption #2 on page P-l with the following: 

"The final 3rd quaner 1994 GDPIPD (GDPIPD BASE) is 105.2 
(see Gross Domestic Product Implicit Price Deflator (1992 = 100) sheet with the 
fax header "FEB-27-96 TUE 0403 PM BUREAU OF ECONOMIC ANALY 
FAX NO. 2026065320 P.02," copy attached as P-5)." 

B. Replacing the calculation on the fifth line fiom the bottom on 
Page P-2 wilh the following: 

"£297.215000 x 109.9/105.2 •= 1310.49" 

C. Replacing the calculation on the second line fiom the bottom on P- , 
2 with the following; 

"=(2.482.85+310.49) X (.98)" 

D. Replacing the calculation on the last line on P-2 with the 
following: 

"= S2,737.47" 

E. Adding as a new page P-5 a copy ofthe Cross Domestic J^roduct 
JmplicilPrice Deflalor (1992 ^ 100) sheet with (he fax header "FEB-27'96 7VE 
04:23 PM BURSA U OF ECONOMIC ANALY FAX NO, 2026065320 P.02." 
which documents that ihc final 3rd Quaner 1994 GDPIPD is 105.2. 

8. Anschmeiit I: Adiustment of CharEcs. Attachmeni I ofthe PPA is 
amended by replacing the ihird paragraph from the bottom of page 1-1 with the following: 

3ith03fl.DOC Page 2 of 3 0U\*f99 10J5AW 
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"An adjustment shall be made on each Januaty 1 equal to one h\mdied 
percent (100%) of tiie percentage change between tbe "Final" Third Quarter 
GDPIPD of the year prior to the Reference Year ("GDPIPD BASE") and tiie 
previous year's Third Quarter "Fmal" GDPIPD value." 

5- Other Terms Kot Chanced. Except as expressly amended by titis 
Amendment, the PPA shall remain in ftill force and effect In the event that a conflict 
arises between the PPA and this Amendment, this Amendment shall prevaiL but tbe 
respective documents shall be interpreted to be in harmony with each other w h a t 
possible. 

10. Effective Date. This Amendment shall become effective as ofthe date 
first above written. 

11. Counterparts. This Amendment may be executed in counterparts and all 
50 executed shall constitute one Amendment, binding on both parties thereto, 
norwith^tanding that both parties may not be signatories to the original or the same 
counteipait • 

IN WTTNESS '\VHEREOF. HELCO and SELLER have caused tiiU 
Amendment to be executed by their respective duly authorized officers as of the dMc 
first above written. 

HELCO: HAWAII ELECTRJC UGHT COMPANY, 
TNC. 

By: 

Its:' 

By: 

Its:" 

SELLER: ENCOGEN HAWAH. L.P. 

By:ENSERCH DEVELOPMENT 
CORPORATION H A W A D , INC. 

A General Partner 

Bv: ^ . / . c - ^ ^ A _ ^ 
Allan V. Smith 
Vice President 

3SIh03rl.DOC Page 3 o f S 01/14/99 10:35 A M 
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Warren H W. Lee. P.E December 6,1999 
Preskienl 

t 

cr 

" ^ 

-D n 
o 

The Honorable Chainnan and Members of . • •: 
the Hawaii Public Utilities Commission : ; i= 

Kekuanaoa Building :~.'^ 
465 South King Street, First Floor "" '^ ^ 
Honolulu. Hawaii 96813 ^̂^ ^ 

Dear Commissioners: 

Subject: Docket No. 98-0013 
HELCO-Encoeen PPA 

This is to inform the Commission that HELCO has agreed to the attached Power Purchase 
Agreement Novation for the Power Purchase Agreement between HELCO and Encogen Hawaii 
L.P. ("Encogen") dated October 22, 1997, as amended by Amendment No. 1 to the Power 
Purchase Agreement, dated January 14, 1999 (the '*PPA"), and the Interconnection Agreement 
dated October 22,1997 (tiie "IA"). (See Attachment 1.) HELCO's consent to an assignment of 
the PPA and the IA (with certain slated exceptions) is required by PPA §17.1 and LA §13. . 
Encogen's interest in the PPA and the IA is being replaced by Hamakua Energy Partners, L.P. 
("Hamakua Energy"). In addition, the Guarantee Agreement between HELCO and Enserch 
Corporation, dated October 22, 1997, has been replaced by the Guarantee Agreement between 
HELCO and TECO Energy Inc., dated November 8,1999. (See Attachment 2.) 

Hamakua Energy is a Hawaii limited partnership whose genera] partners arc TPS 
Hamakua, Inc. ("TPS") (new partner) and Jones Hamakua, Inc. (no change). TPS is a Florida 
corporation (registered to do business in Hawaii), which is a wholly-owned subsidiary of TECO 
Power Services, which in tum is a wholly-owned subsidiary of TECO Energy, Inc. Hamakua 
Energy's Hmiled partners are TPS Hawaii, Inc., a Florida corporation, and Jones Hawaii Power, 
Inc., a Hawaii coiporation (also no change). TPS Hawaii, Inc. is also a wholly-owned subsidiary 
of TECO Power Services. The net effec! ofthe change is that Jones Capital Corporation retains 
its interests in the Seller under the PPA, and the interests of Enserch Corporation (which is 
owned by the same holding company as Texas Utiiilies Company) are acquired by TECO 
Energy, Inc. (the same holding company for Tampa Electric Company). 

According to its Form 10-K for the year ended December 31,1998, filed with the U.S. 
Securities and Exchange Commission, TECO Energy Inc. ("TECO") is a Florida-based public 
utility holding company. TECO's significant business segments include: (1) Tampa Electric 
Company, (2yTEC0 Power Ser-vices, (3) TECO Transport Corporation, and (4) TECO Coal 

A - U C I /*-, 
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Hawaii Public Utihties Commission 
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Coiporation. Tampa Electric provides electric service to more than 537,000 customers with a net 
generating capability of 3,615 MWs. TECO Power Services has subsidiaries that have interest in 
independent power projects in Florida and Guatemala, and has investments in unconsolidated 
affiliates that participate in independent power projects in the U.S. and the world. 

It is HELCO's understanding that the managing general partner of Hamakua Energy will 
be Jones Hamakua. (Enserch Development Coiporation Hawaii was previously the managing 
general partner for Encogen.) 

It is HELCO's understanding tiiat Hamakua Energy put in place an interim financixig 
arrangement on or about November 8, 1999. Hamakua Energy has stated that permanent -
financing is expected to be in place by February 2000. 

While Encogen had intended to negotiate an O&M Agreement with Lone Star Energy, an 
affiliated corporation, Hamakua Energy has stated that the new partnere will operate the plant. 
Otiier contractual arrangements will not be affected. 

Sincerely, 

^UAAJIM \MdjUL 

Attachments 

cc: Division of Consumer Adovcacy 
S. White 
C. DeMars 
T. Lui-Kwan, Esq. / S. M. Egesdal, Esq. /1 . L. Sandison, Esq. 
C. R. Steen, Esq. 

file:///MdjUL
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EXECUTION COPY 

POWER PURCHASE AGREEMENT NOVATION 

This POWER PURCHASE AGREEMENT NOVATION is made and entered into 
as ofthe S*** day of November, 1999, by and among Encogen Hawaii, LP. , a Hawaii limited 
partnership (the "Transferor"), Hamakua Energy Partnere, L J*., a Hawaii limited partnerehip (the 
"Transferee") and Hawaii Electric Light Company, Inc., a Hawaii corporation (the 
"Counterparty") with reference to the following: 

RECITALS 

WHEREAS, the Transferor and the Coimterparty are parties to the Power 
Purchase Agreement dated as of October 22, 1997 between the Coimterparty and the Transferor, 
as amended by Amendment No. I to the Power Purchase Agreement dated as of January 14, 
1999 (collectively, tiic "Power Purchase Agreement") and the Interconnection Agreement dated 
as of October 22, 1997 between the Coimterparty and tiie Transferor (together with the Power 
Purchase Agreement, the "Contracts"); 

WHEREAS, the parties agree to tiie novation ofthe Contracts and to the 
substitution ofthe Transferee in place ofthe Transferor as a party lo the Contracts upon the 
terms and conditions of this Agreement; and 

WHEREAS, the Counterparty consents to the substitution ofthe Guarantee 
Agreement dated the same date hereof between the Counterparty and TECO Energy Inc. (the 
"Replacement Guarantee") in place ofthe Guarantee Agreement dated October 22,1997 between 
the Counteiparty and Enserch Corporation (the "Released Guarantee"), upon the terms and 
conditions of this Agreement. 

NOW, THEREFORE, in consideration ofthe mutual promises made herein, and 
for other good and valuable consideration, the receipl and sufficiency of which are hereby 
acknowledged, and subject lo the terms and conditions sel forth herein, the parties agree as 
follows; 

POWER PURCHASE AGREEMENT NOVATION 
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ARTICLE 1 

NOVATION 

Effective as of Novsmbcr 8,1999 (the "Closing Date"): 

(a) the Transferee hereby agrees to accept, observe, perfonn and discharge 
all liabilities and obligations of the Transferor howsoever and whensoever arising under 
the Contracts (prior to or afer the date hereof) and to be bound by the tcims ofthe 
Contracts in every way in p&ce of the Transferor, and Transferee shall be liable for any 
default or breach ofthe Conracts whether such defaitit or breach occure prior to or after 
the date hereof; 

(b) the CounBiparty releases and discharges the Transferor fi-om further 
performance under the Conaacts and all liabilities, claims and demands howsoever 
arising under the Contracts (arther than in respect of any third party claim relating to any 
event or circumstance arisii^prior to the date hereof), and agrees that the Transferee will 
perform and accept all the oHigations and liabilities howsoever and whensoever arising 
under the Contracts and enjof all the rights and benefits ofthe Transferor imder the 
Contracts in place ofthe Traasferor; and 

(c) the Countopany hereby agrees with the Transferee, in place of the 
Transferor, to accept, obserw; perform and discharge all of its liabilities and obligations 
under the Contracts and be hnund by the terms ofthe Contracts in every way. 

The foregoing agreencnts ofthe Counterparty (a) shall not authorize, nor be 
deemed to authorize, any other or further transfer, assignment or novation ofthe Contracts, (b) 
shall not waive nor be deemed lo wave any term, covenant, condition or provision ofthe 
Contracts, any other instrument in fewor ofthe Coimterparty or with respect to the FaciUty (as 
defined in the "Contracts) and (c) shailinot limit or restrict in any way the rights ofthe Transferee 
under the Contracts, including its ri^ls lo assign the Contracts as required by any Financing 
Parties (as defined in the Contracts) or in connection wilh any Financing Documents (as defined 
in the Contracts). All rights of ihe Giamlerparty under the Contracts and any other such 
instrument or wilh respect to the FacSity (as defined in the Conracts) are expressly reserved. 

ARTICLE 2 

REPLACEMENT QF GUARANTEE 

Effective as ofthe Clnsing Dale, the Counierparty hereby consents to the release 
ofthe Released Guarantee and consorts to the Released Guarantee being replaced by the 
Replacement Guarantee in saiisfacticn of the obligations ofthe Seller (as defined in the Power 
Purchase Agreement) under Section 21 of the Power Purchase Agreemenl. 

POWER PURCHASE AOREEMEm" NOVATION 
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ARTICLE 3 
REPRESENTATIONS AND WARRANTIES 

3.1 Transferor. The Transferor hereby represents and warrants (only for and 
as to itself, unlcss otherwise slated) to the Counterparty that this Power Purchase Agreement 
Novation has been duly and validly autiiorized, executed and delivered by it, and, assuming due 
authorization, execution and delivery thereof by each other party hereto, constitutes its legal, 
valid and binding obligation, enforceable against it in accordance with the tenns hereof subject, , 
as to enforceability of remedies, to limitations imposed by bankruptcy, insolvency, 
reorgeatization, moratorium or other similar laws relating to or affecting the errforccmenl of . 
creditore' rights generally and to general principles of equity, whether the issue of enforceability 
is considered in a proceeding at law or in equity. 

3.2 Transferee. The Transferee hereby represents and warrants (only for and 
as to itself, unlcss othenvise slated) to the Counterparty that this Power Purchase Agreement 
Novation has been duly and validly authorized, executed and delivered by it, and, assuming due 
authorization, execution and delivery thereof by each other party hereto, constitutes its legal, 
valid and binding obligation, enforceable against it in accordance with the terms hereof subject, 
as to enforceability of remedies, to limitations imposed by bankruptcy, insolvency, 
reorganization, moratorium or other similar laws relating to or affecting the enforcement of 
creditore' rights generally and lo general principles of equity, whether the issue of enforceability 
is considered in a proceeding at law or in equity. 

3.3 QF Requirements. The Transferee hereby represent and warrant that the 
transactions contemplated by this Power Purchase Agreement Novation, including the transfer of 
the Contracts, shall not affect compliance with the criteria for qualifying cogeneration facilities 
as sel forth in HAR Sections 6-74-6 and 6-74-7 and 18 CFR Sections 292.205 and 292.206. 

ARTICLE 4 
MISCELLANEOUS 

4.1 No Default. The parties hereto agree lhal no default or breach will occur 
in the perfonnance of ihe Contracts as a resuh ofthe execution of this Power Purchase 
Agreement Novation. 

4.2 Amendments arid Waivers. This Power Purchase Agreement Novation 

may be amended, and the observance of any provision of this Power Purchase Agreement 

Novation may be waived, only by an instrument in writing specifically staling an intent to amend 

this Power Purchase Agreement Novation in a specific respect or to waive a specific provision, 

duly executed by or on behalf of each of the parties hereto. 

POWER PURCHASE AGREEMENT NOVATfON 
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4.3 Assignment. No party hereto shall assign any of its rights oi delegate any 

of its obligations hereunder to any other Pereon witiiout the prior written consent of each ofthe 

other parties hereto. Subject to tiie foregoing, this Power Purchase Agreement Novation shall be 

binding upon the parties hereto and their respective successore and assigns. 

4.4 Further Assurances. Each party hereto agrees to cooperate in all 
reasonable respects necessary to consummate the transactions contemplated by this Power 
Purchase Agreement Novation and from time to time to do such acts and things and execute and 
deliver such documents and insoiiments as may reasonably be reqiurcd in order to implement the 

' transactions contemplated hereby. 

4.5 Governing Law. THIS POWER PURCHASE AGREEMENT 
NOVATION SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH 
THE LAWS OF THE STATE OF HAWAII, EXCLUDING ANY CONFLICT-OF-LAWS 
RULE OR PRINCIPLE THAT MIGHT REFER THE GOVERNANCE OR THE 
CONSTRUCTION OF THIS ACQUISITION AGREEMENT TO THE LAW OF ANOTHER 
JURISDICTION. 

^•6 < Entire Agreement This Power Purchase Agreemenl Novation contains 
the entire understanding of tiie parties hereto with respect to the novation ofthe Contracts, 
mattere herein and supereedes all prior agreements and understandings among the parties hereto 
with respect lo the novation ofthe Contracts, 

4.7 Captions. Tities or captions are inserted in this Power Purchase 
Agreement Novation only for convem'ence, and do nol define, limit, extend or describe the scope 
of this Power Purchase Agreement Novation or the intent of any provision hereof. 

4.8 Counierparts. This Power Purchase Agreement Novation may be executed 
in any number of counierparts and by different panies hereto on separale counterparts, but all of 
such counterparts logetiier shall constitute one and the same instrument. 

POWER PURCHASE AGRf EME?^^ NOVATION 
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IN WITNESS WHEREOF, the parties hereto have caused this Power Purchase 
Agreement Novation to be signed by their respective duly authorized officere. 

TRANSFEROR: 

ENCOGEN HAWAfl, L.P., 
as Transferor 

By; Enserch Development Corporation Hawaii, 
Inc., a Texas Corporation 

its partner 

Name: ^^f'̂ '' U: r ^ r r ^ 
Title: i/\CC ^ n U j ^ f t i ^ ' P 

By: Jones Hamakua, Inc., a Hawaii Corporation 
its partner 

By:. 
Name: 
Titie: 

POWER PURCHASE AOREEXIENT NOVATION 
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IN WITNESS WHEREOF, tiie parties hereto have caused this Power Purchase 
Agreement Novation to be signed by their respective duly authorized officere. 

TRANSFEROR: 

ENCOGEN HAWAH, UP^ 
as Transferor 

By: Enserch Development Corporation Hawaii, 
Inc., a Texas Corporation 

its partner 

By: 
Name: 
Titie: 

By: Jones Hamakua, Inc., a Hawaii Corporation 
its partner 

By: KSStSL^'., 1̂  ZU^-Ai:? 
Name: v^*\\^«^^ t^.CtK^S^w 
Titie: .̂̂ :M.̂ ^̂ J=Ar 

POWER PURCHASE AGREEMEKT NOVATION 
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HAMAKUA ENERGY PARTNERS, L.P., 
as Transferee 

By: TPS Hamakua, Inc., a Florida Corporation, 
its partner 

By: f^[,.VJ. ... 
1 I fc- V , 

Richard E. Ludwig A 
President 

By: Jones Hamakua, Inc., is Hawaii Corporation 
its partner 

By:. 
Name: 
Titie: 

POWER PLfRCHASE AGREEMENT NOVATION 
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HAMAKUA ENERGY PARTNERS, LJ. , 
as Transferee 

By: TPS Hamakua, Inc., a Florida Coiporation. 
its partner 

By:. 
Name: 
Title: 

By: Jones Hamakua, Inc., a Hawaii Coiporation 
its partner 

By: Vzi^Sl^.J ' - . • N^ 
Name: Vo * \ \»o^ va, <* <i Ct-^eTT 
Titie: Q 

POWER PURCHASE AGFXEMEKT NOVATION 
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COUNTERPARTY: 

HAWAH ELECTRIC LIGHT COMPANY, 
mc 
a Hawaii coiporation 

By:_ i[ik. knv fc 

By:. 

Name: va&rren H, W, Lee 
Titie: President 

il v£lly M. Ec^ed Name: ffclly M. Ecged 
TiUe: Secretary 

POWER PURCHASE AGREEMENT NOVATION 
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EXECUTION COPY 

GUARANTEE AGREEMENT 

between 

TECO ENERGY, INC. 

and 

HAWAJI ELECTRIC LIGHT COMPANY, INC. 

THIS GUARANTEE AGREEMENT ("Guarantee**) is made as of tiiis 8th day 
of November, 1999 by aid between HAWAII ELECTRIC LIGHT COMPANY, INC. 
("HELCO**), a Hawaii coiporation, with principal offices in Hilo, Hawaii, and TECO Energy, 
Inc. ("Guarantor"), a Florida corporation, with principal offices in Tampa, Florida. 

W l I l i l l S l I H : 

"WHEREAS, HELCO is a regulated public utility engaged in the business of 
generation, transmission and distribution of electric power to customers on the island of Hawmi, 
Hawaii; and 

WHEREAS, Hamakua Energy Partnere, L.P., a Hawaii limited partnership, with 
principal offices in Charlotte, North Carolina doing business in Hawaii ("SELLER"), is an 
affiliate of Guarantor; and 

V/HEREAS, Encogen Hawaii, L.P., a Delaware limited partnership 
("ENCOGEN") and HELCO entered into a Power Purchase Agreement, dated as of October 22,. 
i 997 (the "Agreement'*), whereby ENCOGEN was obligated to construct, operate and maintain a 
60 MW (net) cogeneration facility (tiie "Facility"*) at Haina, Hav/aij and HELCO was obligated 
to purchase the electric output from the Facility over a peiiod of thirty (30) years; and 

WHEREAS, HELCO was willing to enter into the assignment ofthe Agreement 
only if the Guarantor enters into this Guarantee with HELCO; and 

WHEREAS, lo induce HELCO to enter into the assignment ofthe Agreement, 
OuaranloT is willing lo enter in this Guarantee wilh HELCO. 

NOW, THEREFORE, in consideration of these premises and olher good and 
valuable consideration, the receipl and sufficiency of which are hereby acknowledged. Guarantor 
hereby represenls, wananls, covenants and agrees with HELCO as follows: 

Nyi:«'323M4Svi 
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1. Definitions. All capitalized terms used herein and not defined herein, and 
which are defined in, or by reference in, the Agreement, as the Agreement may be amended from 
time to time in accordance with its tenns, shall have tiie meanings specified in the AgreemcnL 

2. Guarantee. 

a. Subject to the limitations contained in Section 3, Guarantor hereby 
guarantees to HELCO the due and punctual payment, as and when due, of fifty percent (50%) 
(tiie "Proportionate Share**) of all sums payable by SELLER to HELCO as the result ofthe non­
performance of obligations under the Agreement or other events or circumstances during the 
term ofthe AgreemcnL This Guarantee is one of two identical Guarantees being provided by 
Guarantor and J ^ . Jones, Inc. in accordance with Section 21.1 ofthe Agreement, each of W1UG}I 
constitutes a several, not joint, obligation of Guarantor and JA. Jones, Inc., respectively, witii 
respect to any sums payable by SELLER to HELCO under the Agreement In no cyent shall 
HH-CO have recourec-against Guarantor in excess ofthe lesser of its Proportionate Share of 
SELLER'S payment obligations or the limits set forth in Section 3 below. 

b. The Guarantee is a primary and original obligation of Guarantor 
and is an absolute, unconditional, continuing and inevocable guarantee and b in no way 
conditioned or contingent upon any attempt to collect payment from or proceed against SELLER 
except as staled otherwise herein. This Guarantee s h ^ remain in full force and effetit until the 
earlier to occur ofthe following events: 0) all of SELLER*s obligations under the AgrcemcDl 
including, without limitation, any obligations for breach thereof, have been fulfilled; (ii) this 
Guarantee has been substituted for in accordance with Section 21.1 ofthe Agreement, or (iii) the 
termination ofthe Agreement; p^o^^ded. that obligations arising prior to such termination date 
shall survive such termination. Any notice required to be given by HELCO to SELLER under 
tiie Agreement shall also be given by HELCO to Guarantor at: 

TECO Energy, Inc. 
702 N. Franklin Street 
Tampa, Florida 33602 
(813) 228-1804 (telephone) 
(813) 228-1328 (facsimile) 

(or such Olher address as Guaranlor may designate in writing to HELCO). Guarantor shall have 
the same opportunity lo cure defaults by SELLER under the Agreement as SELLER shall have; 
provided^ however, that no lime period provided in the Agreement for cure shall be extended or 
start anew by virtue of this sentence. 

In the event that the Agreement shall be lerminated as a result ofthe rejection or 
disaffirmance thereof by any trustee, receiver or liquidating agency of SELLER or any of its 
properties, in any assignment for the benefit of creditore or any bankruptcy, insolvency, 
reorganization, arrangement, composiiion, readjustment, liquidation, dissolution or similar 
pioceedinB. Guarantor's obligations hereunder shall continue to the same extent as if such 
Agreemeot had nol been so rejected or disaffirmed. Guarantor shall, and does hereby waive all 
rights and benefits which might relieve, in whole or in part, Guaranlor from ihc perfonnance of 
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its duties and obligations hereunder by reason of any such proceeding, and Guarantor agrees that 
it shall be liable for all sums and obligations guaranteed by this Guarantee without regard to any 
modification, limitation or discharge of the liability of SELLER that may result fi^m any such 
proceeding, 

3. Guarantee Limits. Guarantor's obligations tmder Section 2(a) hereof in 
the aggregate shall be limited to the amounts shown below with respect to simis as payable by 
SELLER to HELCO pursuant to the Agreement as the result of events or circumstances during 
the period shown opposite such amounts: 

Period Amount* 

Until PUC Approval $-0-
From PUC Approval tiirough Closing Date $100,000 
From the Closing Date through the Phase 2 $500,000 
In-Service Date 
From Phase 2 In-Service Date to end of Term $1,500,000 

•Guarantor's obligations in any given period shall be reduced by any amounts paid by Guarantor 
with respect to such obligations in all preceding periods. 

As used above, "PUC Approval** shall mean the date that the PUC order referred to in Section 
23.14 of the Agreement becomes final and non-applicable, 

4. Generally. Guarantor shall not be liable under Section 2 of this Guarantee 
lo any extent greater than ifii had been the contracting party (in place of SELLER) under the 
Agreement, and all the representations-and wartanties made by Guarantor in Section 5 hereof in 
respect of this Guarantee were true in respect ofthe AgTeement as well as the Guarantee and 
notwithstanding any bankruptcy or insolvency of SELLER. In addition. Guarantor shall have no 
obligation under Section 2(a) of this Guarantee for any claim for payment, perfonnance or 
otherwise atuibutable lo events or circumstances during the period prior to the Phase 2 In-
Service Date, not asserted by HELCO in writing within one hundred eighty (180) days after the 
Phase 2 b-Servicc Date. 

5. Representations and Warranties. Guarantor represents and ^ya^rants as 
follows: 

a. Guarantor has full power, authority and legal right to execute and 
deliver and perform its obligations under this Guarantee. This Guarantee has been duly executed 
and delivered by Guarantor and constitutes a legal, valid and binding obligation of Guarantor, 
enforceable in accordance with its terms, except to the extent that such enforcement may be 
limited by any banlcrupicy, reorganization, insolvency, moratorium or similar laws affecting 
generally the enforcement of creditors' rights from lime to lime in effect and general principles 
of equity. 

NYJ:*3:3Wfl8vl 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 3 
PAGE 15 OF 1 7 . 

ATTACHMENT 2 
PAGE4 0 F 6 

b. No consent, authorization or approval of. or filing with, any 
federal, state, municipal or other governmental department, commission, board, bureau, agency 
or instrumentality, domestic or foreign, is or has been required in respect of Guarantor in 
connection with the execution, delivery or perfonnance by Guaiantor of this Guarantee, or the 
compliance by Guarantor with any ofthe terms and provisions hereof. 

c. The execution and delivery of, and perfonnance by Guarantor of 
its obligations imder this Guarantee will not result in a violation of, or be in conflict with, any 
provision ofthe articles of incorporation or bylaws of Guarantor, or resiUt in a violation o^ or be 
in conflict with, or constitute a default or an event which would, with notice or lapse of time, or 
both, become a defaitit under, any mortgage, indenture, contract, agreement or other instrument 
to which Guarantor is a party or by which it or its property is bound, or result in a violation o t or 
be in confiict with, or result in a breach of, any term or provision of any judgment, order, decree 
or aware of any court, arbitration or govemmental or public instrumentality binding upon 
Guarantor or its property, which individually or in the aggregate would materially adversely 
affect Guarantor*s ability lo perfonn its obligations under this Guarantee. 

d. Guarantor is not in default, and no condition exists which, wifli 
notice of lapse of time, or both, would constitute a default by Guarantor under any mortgage, 
loan agreement, deed or trust, indenture or other agreement with respect thereto, evidence of 
indebtedness or olher instrument of a material nature, to which it is party or by which it is bound, 
or in violation of, or in default under, any rule, regulation, order, writ, judgment, injimction or 
decree of any court, arbitration or federal, slate, municipal or other governmental authority, 
comnussion, board, bureau, agency, or instrumentality, domestic or foreign, v/hich individually 
or in the aggregate would materially adversely affect Guarantor's ability to perform its 
obligations under this Guarantee. 

e. There is no action, suit, proceeding, inquiry or investigation, at law 
or in equity, or before or by any court, public board or body, pending against Guarantor, or of 
which Guarantor has otherwise received official notice, or which to the knowledge of Guarantor 
is threatened against Guarantor, wherein an adveree decision, ruling or finding would have a 
material adveree effect on the Guarantor's financial position or its ability to perform its 
obligations under this Guarantee. 

f. All agreements, representations and warranties contained herein or 
made in writing by or on behalf of Guarantor in connection with the transaction contemplated 
hereby shall survive the execution and delivery of this Guarantee. 

6. Notice. Guarantor shall give written notice to HELCO and SELLER 
witiiin ten (10) days after (i) the occunence of any event or circumstance tiiat results in any of 
the representations and wananties made by Guaranlor in Section 5 ceasing to be accurate, or 
(ii) the occurrence, wilh respect to Guarantor, of any ofthe events specified in paragraphs (10) or 
(11) of Section 7.1 A of the Agreement as constituting an Event of Default upon the occturence 
thereof with respect to SELLER. Such notice shall describe, witii reasonable particularity, the 
event or circumstance lhal has caused such result and shall specify the effect thereof on a l l ' 
representations and warrajities of Guaranlor that are affected thereby. 

>ryi:«23fr448vl 
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7. Miscellaneous. 

a. Severabilitv. If any tenn or provision of this Guarantee or the 
application thereof to any person, entity or circumstance shall to any extent be invalid or 
unenforceable, the remainder of this Guarantee, or the application of such term or provision to 
persons, entities or circumstances other than those as to which it is invalid or unenforceable, 
shall not be affected thereby, and each term and provision of this Guarantee shall be valid and 
enforceable to the fullest extent pennitted by law. 

b. No Waiver. Except as specifically provided otherwise herein, the 
failure of cither party to enforce ai any time any ofthe provisions of this Guarantee, or to require 
at any time performance by the other party of any ofthe provisions thereof, shall in no way be 
construed to be a waiver of such provisions, nor in any way to affect the validity of this 
Guarantee or any part hereof, or the right of such party ihereafler to enforce every such 
provision. 

c. Modification. No modification or waiver of all or any part of this 
Guarantee shall be valid unless it is reduced to writing and signed by both parties. 

d. Governing Law and Interorelation. Interpretation and performance 
of this Guarantee shall be in accordance with, and shall be controlled by, the laws ofthe State of 
Hawaii, olher than the laws thereof that would require reference to the laws of any other 
jurisdiction. 

e. Counierparts. this Guarantee may be executed in several 
counierparts and all such executed counterparts shall constitute one agreement, binding on both 
parties iherelo, notwithstanding that both parties may not be signatories to the original or the 
same counterpart. 

f. Successors and Assigns. This Guarantee shall be binding upon 
Guaranlor and its successors and assigns and all persons claiming under or though Guarantor or 
any such successor or assign, and shall inure to the benefit of, and be enforceable by^ HELCO. 

g. Consolidation. In Ihe event that HELCO brings an action to 
enforce this Guarantee during the pendency of any proceeding (arbitration or otherwise) between 
HELCO and SELLER, Guarantor shall have the option to join such enforcement action with any 
such pending proceeding. Moreover, Guarantor shall have the option to join any such 
proceeding first brought against Guaiantor with any subsequent proceeding brought against 
SELLER. In each ofthe cases described above, such joinder option shall extend until such time 
as a final judgment is rendered in the relevant proceeding. 

NYl;«236<4Svl 
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IN WITNESS "WHEREOF, HELCO and Guarantor have caused this Guarantee to 
be executed by their respective duly authorized officere as ofthe date first above written. 

HELCO HAWAII ELECTRIC LIGHT COMPANY, INC. 

Byj 

WAn ELECTRIC LIGHT ( 

()VMil4 lit 
Its P r e s i d e n t 

Its Vice PresAc^nt 

Guarantor TECO ENERGY. INC. 

Gordon L. Gillette 
Vice President-Finance and 

Chief Financial Officer 

NV]re333M1Evl 
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CONSENT AND AGREEMENT 
CONCERNING CERTAIN ASSETS 

OF JONES CAPITAL, LLC 

THIS CONSENT AND AGREEMENT (the "Agreement") dated DS of 
. 2004 is entered into by and among BLACK RIVER ENERGY, LLC, a 

Delaware limited liability company ("Black River Energy"). IL^MAKUA ENERGY 
PARTNERS. LP, a Hawaii limited liability partnership ("HEP"), and HAWAII 
ELECTRIC LIGHT COMPANY, INC., a Hawaii corporation ("HELCO"), 

UAQKQEQUnQ 

A. Jones Capital, LLC, a Delaware limited liability company ("Jones 
Capilal"), ovtus (i) 50% of the outstanding interests of Hamakua A, LLC. a Delaware 
limiied liability company ("Hamakua A"), which owns a 98% limited partner interest iii 
HEP, and (ii) 100% of ihe outstanding capital stock of Jones Hamakua, Inc, a Hawaii 
corporation ("Jones Hamakua''), which owns a 1% general partner interest in HEP. 

B. HEP is party to thai ccnain Power Purchase Agreement, dated as of 
October 22, 1997. by and between HEP and HELCO, as amended (the "PPA"). 

C. TPS Hawaii, Inc. owns the remaining 50% ofthe outstanding membership 
interest in Hamakua A. TPS Hamakua, Inc. owns the olher 1% general partner interest in 
HEP. TPS Hawaii. Inc. and TPS Hamakua, Inc. are collectively referred to as the "TECO 
Entities'*. 

D. Jones Capital, and iis wholly-owned subsidiary, Black River Energy, have 
entered into a purchase agreement pursuant to which Jones Capital and Jones Hamakua 
have agreed through a series of transactions, to transfer all of their outstanding equity 
imcrests in each of HE? and Hamakua A (the "Interests") lo Black River Energy, and 
Jones Capital will thereafter sell all of its membership inicicsi in Block River Energy (the 
"Black River Interests") to EIF Hamakua LLC, a Delaware limited liability company 
("Buyer"). 

E. J.A. Jones, Inc. ("Jones"), a Delaware corporation and the parent company 
of Jones Capital, has guaranieed HEP's performance under the PP.A pursuant to a 
Cuareniee .AgreemcnL deled October 22, 3 997, by and between Jones and HELCO (the 
"Jones Guarantee"). Upon closing of ihc transfer ofthe Black River Interests to Buyer, 
Black River Energy will provide a guaramee to HELCO substantially in the form 
anached hereto as Exhibit A (the "BRE Guarantee") to replace the Jones Guarantee and 
shall also oblain a lencr of credit in favor of HELCO, issued by a bank located in the 
Slate of Hawaii (or oihewse doing business in the United States) and acceptable to 
HELCO. for a term of noi less than one vear from the dale of issuance and subsianiially 

C:\D0rU.\Ji:-;'JLS\L0CALS-r,-Icmr':''.IPHFL-5.DDr 
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in the form attached hereto as Exhibit B. (A letter of credit which satisfies the 
requiremems ofthe preceding sentence is refened lo herein as a "Letter of Credit.'*) 

F. Under Section 19.1 of the PPA, HELCO has cenain rights of first refusal, 
or similar preference rights of purchase, that may be triggered or othenvise activated in 
the event that HEP should sell or transfer its interests in the Facility (the "HELCO 
Rights"). AlUiough they do not believe that the transfer ofthe Interests to Black River 
Energy and the subsequent sale ofthe Black River Interests to Buyer will trigger the 
HELCO Rights or any requirement lo obtain HELCO*s consem, Jones, Jones Capital, 
Jones Hamakua, HEP, the TECO Entities and Buyer would like to obtain HELCO's 
acknowledgement and conseni to the transactions described herein. 

G. As pan oftiic consideration to tiiem for the sale ofthe Black River Interests 
to Buyer, Jones and Jones Capital would like to obtain from HELCO a-termination ofthe 
Jones Guarantee and a release of Jones thereunder. 

H. Ahhough HELCO does not necessarily concur with the conclusion that the 
HELCO Rights will not be triggered by the transfer ofthe Interests to Black River 
Energy and the subsequent sale ofthe Black River Interests lo Buyer, HELCO is willing 
to waive the HELCO Rights with respect to said transfer and said sale, to acknowledge 
and consent to said transfer and said sale, and to terminate the Jones Guarantee and 
release Jones thereunder, all on the terms and conditions set forih herein. 

In light ofthe foregoing, the parties set forth their agreement as follows: 

1. Concunenl with the sale ofthe Black River Interests to Buyer, Black RJver 
Energy shall (a) issue and deliver to HELCO the BRE Guarantee, and (b) cause the 
issuance of a Lciier of Credit and deliver same to HELCO. 

2. Effective concurrently with the sale ofthe Black River Interests lo Buyer: 

(a) the BRE Guarantee shall, insofar as the Guaramee issued by Black 
River Energy is concerned, be deemed to replace the Form of Guaranty attached to 
the PPA BS Anachmem T; 

(b) all references to Guarantee and Gu&jantcc(s) in the PPA shall, 
insofar as they refer to the Guarantee issued by Black Rivei Erwrgy, be deemed to 
refer lo the BRE Guaramee; 

(c) from ihe date the BRE Guarantee is \o be issued and delivered to 
HELCO pursuant lo paragraph 3 above tiirough ihe thinieih (30 '̂') day following 
ihe period the BRE Guarantee is lo remain in full force and effect pursuant to the 
second sentence of Section 2(b) of tiie BRE Guaramee, BRE shall maintain or 
caused lo be meiniaincd in full force and effect a Lencr of Credit, end shall, no 

2 
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• 

later than thirty (30) days prior to tiie expiration ofthe term of any Letter of Credit 
then in effect, replace or cause to be replaced such Letter of Credil by delivery to 
HELCO of a newly issued Letter of Credit, and any failure to mainiain a Letter of 
Credit in full force and effect as aforesaid, including but not limited to any failure 
to replace a Letter of Credit no later than thirty (30) days prior to the expiration of 
the term thereof, shall constitute grounds for HELCO to draw down the full 
amount ofthe Lener of Credit regardless of whether or not HELCO would 
otherwise then be eniitled lo demand payment from HEP under the PPA or from 
Black River Energ>' under the BRE Guarantee, and any such amounts drawn on 
the Lener of Credit pursuant to this subparagraph (c) shall be (i) held by HELCO, 
as security for BRE's performance of its obligation to maintain the Letter of Credit 
as aforesaid, imtil such lime a new Letterof Credit is issued and delivered to ' 
HELCO, and (ii) upon the issuance and delivery of a new Letter of Credit as 
aforesaid, paid over to BRE or its designee without interest; 

(d) except in the circumstance where HELCO has drawn down the full 
amouni ofthe Letter of Credit, as contemplated under the preceding 
subparagraph (c), any failure to maintain the Letter of Credit in full force and 
effect as and to the extent required ujider the preceding subparagraph (c) shall be 
deemed to be a failure by HEP to maintain the BRE Guarantee in full force and 
cffea and, accordingly, shall constitute an "Event of Default" by HEP under 
paragraph (15) of Section 7.1 A ofthe PPA; and 

(c) any failure oftiic issuer of a Letter of Credit to pay HELCO any 
amount as to which HELCO has a proper claim, as and when due under such 
Letter of Credit, and the funhcr failure of such issuer, or Black River Energy (as 
guarantor under the BRE Guarantee) to remedy such non-payment within forty-
five (45) days after v.-rinen demand therefore by HELCO scrv'cd upon such issuer 
(with a copy lo Black River Energ>'), shall be deemed a failure to pay HELCO 
and, accordingly, shall constitute an "Event of Default" by HEP tmder paragraph 
(16) ofScctionV.lA ofthe PPA. 

(f) Black River Energy shall notify HELCO of any change in the 
issuer's bank credil rating under Siandard & Poor's (S&.P) and Moody's within 30 
days of such change. In the event the issuer has not maintained a rating of at least 
S&P Short-Term Issue Credit Rating of A-1, S&P Long-Term Issue Credit Raling 
of A, Moody's Short-Term Bank Deposit Rating of P-l and Moody's Long-Term 
Bank Deposit Rating of Al, HELCO will have the right, bm not The obligation, to 
require Black River Energy to secure an equivalem lencr of credit with another 
financial insiiiution, saiisfaciory to HELCO. 

?. For so long as the obligation to msiniain a Lener of Credit is being 
satisfied, HEP sholl be excused from providing the letter of credil or bond required under 
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paragraph (17) of Section 7.1 A insofar as one ofthe Events of Default referenced therein 
has occurred wiUi respect to Black River Energy. 

4. In consideration ofthe covenants and agreements of Black River Energy 
and HEP set fonh in paragraphs land 2 above, HELCO hereby (a) consents to ihc 
transfer of the Interests to Black River Energy, which consent is given without regard to 
the consummation or non-consummation ofthe sale ofthe Black River Interests to 
Buyer; (b) consents to the sale of tiie Black River Interests to Buyer, (c) waives its 
HELCCJ Rights, if any, that may be triggered or otherwise activated as a resuh of said 
transfer and safd sale, (d) consents to tiie replacement ofthe Jones Guarantee by the BRE 
Guarantee ond ihe Letter of Credit, (e) consents to Ute termination ofthe Jones Guaranice 
upon such replacement and the release of Jones ihcrcunder, (0 agrees that none ofthe 
aforesaid transfer of Interests to Black River Energy, the aforesaid sale ofthe Black River 
Interests to Buyer, or the replacement of the Jones Guarantee with the BRE Guarantee 
arid tiie Letter of Credit shall constitute an Event of Defauh under Section 7.1A ofthe 
PPA, (g) waives any rights it may have lo declare on Event of Default under Section 7.1 A 
ofthe PPA as a result ofJn re: J.A. Jones, Inc., et ai . Debtor, Case No. 03-33532 
Chapter 11 Jointiy Administer, United States Baiticrupicy Coiut for the Western District 
of North Carolina and (h) affirms that no facts cunentiy exist which, with the passage of 
time or the giving of notice or both, would give rise lo an Event of Default under tiie 
PPA. 

5. The consents to the uansfer ofthe Interests and the sale ofthe Black River 
Interests set fonh in clauses (a) and (b) of paragraph 4, and the waiver of HELCO's 
Rights set fonh in clause (c) of paragraph A, shall not authorize, nor be dccrrKd to 
Euihorizc, any other or fijnhcr transfer, sale or assignment of direct or indirect interests in 
the Facility, HEP o: in any members of HEP, to the extent any such other or fijnher 
transfer, sale or assignment would otherwise trigger HELCO's Rights or any other 
HELCO consent rights under tiie PPA. The consents to ihe replacement ofthe Jones 
Guarantee by the BRE Guarantee and the Lener of Credit and the termination ofthe 
Jones Guaramee and ihc release of Jones set forth in clauses (d) and (e) of paragraph 4 
shall not be understood or construed as an agreement to or ihc basis or justification for 
the termination of any otiier Guaramee under the PPA or the release of any other entity 
(including bul not limited to any of ihe TECO Entities), nor as a waiver of ony term, 
covenant, condition or provision ofthe PPA. any other Guarantee under the PPA, or any 
other insirumcm in favor of HELCO or with respect to the Facility, and all rights of 
HELCO under the PPA, any other Guarantee under the PPA, or any other instrument in 
favor of HELCO or wiih respect to the Faciliiy are expressl)' reserved. The agreements, 
waivers and repiesenuiions with lespeci io defaults and Events of Default set forth in 
clauses (0 and ig) of paragraph 4 shall not be understood or construed as a waiver of 
HElCO's right to require AJU zn6 complete performance, from and after tiie date hereof. 
of all obligations imposed on "SELLER'' under the PPA. 

c;oocuMF-i-.i:i;aoCAHi-r,rtmp\H£PH£^-j.DOc 
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6. HELCO acknowledges tiiat Jones, Jones Capital, Jones Hamakua, HEP, the 
TECO Entities and Buyer will rely upon the undertakings of HELCO set forth in 
paragraph 4 above, subject to the reservations set forth in paragraph 5 above, in the future 
in connection with any rights, obligations and liabilities with respect to the Interests, the 
Black River Inicresis, the BRE Guarantee, tiie Letter of Credit and the PPA. 

7. Miscellaneous. 

(a) Definitions. All capitalized terms used herein and not defined 
herein, and which are defined in. or by reference in, the PPA, as the PPA may be 
amended from time to time in accordance with hs terms, shall have the meanings 
specified in the PPA. 

(b) Entire Agreement. This Consent and Agreemenl, including the 
Exhibits attached hereto, constitutes the entire agreement among the parties wilh 
respect to the subject matter hereof. 

(c) Modification. No modification or waiver of all or any part of this 
Consent and Agreement shall be valid unlcss il is reduced to writing and sigjied by 
the parties. 

(d) Govcminc Law andJntcrprctotion. Interpretation and performance 
of this Conseni and Agreement shall he in accordance wiih, and shall be controlled 
by, the laws ofthe Sinte of Hawaii, other than the laws thereof that would require 
reference to the laws of any other jurisdiction. 

(e) . Counterparts. This Consem and Agreement may be executed in 
several counterparts and all such executed counterparts shall constitute one 
agreement, binding on tiie parties thereto, non\'iihsianding that all parties may not 
be signatories to tiie original or the same counterpart. 

3N WITNESS WHEREOF, the panics hereto have caused this Consent and 
Agreemenl to be executed by their respective duly authorized officers as ofthe date first 
wrinen above. 
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BLACK RIVER ENERGY, LLC, 
fl Delaware limited liability company 

By v^aJSL^i-^^auajk? 
Name: \;^^tik\»«A ^ ,̂ d^-vJ^E^ 
Its: r̂«^N*^ 

HAWAII ELECTRIC LIGHT COMPANY, 
INC., a Hawaii coiporation 

By (4^ 
tme; f l^rf^^y^f^*^ Q 4^^fr^ 

HAMAKUA ENERGY PARTNERS, LP. By j ^ 
e Hawaii limited liability ptnnership Name: i^f'' 

Its: T*^« 

Bv V* v.s<;)si. ".^^ 
Name- V*»Av**^ * ^ • • j r^Ot t? 
318: ^/*j»Ujk*»«.^>'»M,****JJ^ 

Buyer flc)cnowlcdge5 tbe agieements made by HEP in tite foregoing 
Consent and Agreement. 

EJF 
aDel iimited iiBDJJity>B'Dmj 

By M M U ^ i ^ 
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EXHIBIT A 

GUARANTEE AGREEMENT 

between 

BLACK RIVER ENERGY, LLC 

and 

HAWAII ELECTRJC LIGHT COMPANY, INC. 

THIS GUARANTEE AGREEMENT ("Guarantee") is made this _ day of 
2004 by and between HAWAII ELECTRIC LIGHT COMPANY. INC.. a 

Hawaii corporation ("HELCO"), with principal offices in Hilo, Hawaii, and BLACK 
RJVER ENERGY, LLC, a Delaware iimhed liability company ("Guarantor*'), with-
principal offices in Charlotte, North Carolina. 

W m ^ g S S E I H : 

WHEREAS, HELCO is a regulated public utility engaged in the business of 
generation, transmission and distribution of electric power to customers on the island of 
Hawaii, Hawaii; and 

WHEREAS, Jones Capital. LLC, a Delaware limiied liability company ("Jones 
Capital"), owns (i) 50% of tiie outstanding inieresis of Hamakua A, LLC. a Delaware 
limiied liability company ("Hamakua A"), which owns a 98% limited partner inierest in 
Hamakua Energy Partners LP, a Hawaii limited liability partnership ("HEP*'), and 
(ii) 100% ofthe outstanding capital stock of Jones Hamakua, Inc, a Hawaii corporation 
("Jones Hamakua"), which owns a 1% general partner inierest in HEP; and 

WHEREAS, HEP is party to that certain Power Purchase Agreement, dated as of 
October 22, 1997, by and benveen HEP and HELCO, as amended (tbe "PPA"); and 

\\'HEREAS, Jones Capital and Guarantor, which is a wholly-owned subsidiary* of 
Jones Capital, have entered into a purchase agreement pursuanl lo which Jones Capital 
and Jones Hamakua have agreed, through a series of transactions, to transfer all of their 
outstanding equity interests in each of HEP and Hamakua A (tiie "Interests") to 
Guarantor, and Jones Capital will thereafter sell all of its membership interest in 
Guarantor (the "Black River Imcrests") to EIF Hamakua, LLC, a Delaware limited 
liability company ("EIF Hamakua"); and 

WHEREAS, J.A. Jones, Inc., a Delaware corporation ("Jones"), the parent 
company of Jones Capital, has guaranteed HEP's performance under the PPA pursuant to 
a Guarantee Agreement, dated October 22, 1997, by and benveen Jones and HELCO (the 
"Jones Guarantee"); and 

C:\D0CL;ME-M!LS\LOCALS-I\7cmp\BiACKK-;.DOC 
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WHEREAS, under tiic PPA, HELCO has certain rights of first refusal, or s imilar 

preference rights of purchase, tiiat may be triggered or otiierv^-ise activated in tiic event 

that H E P should sell or transfer its interests in tiie Facility (the " H E L C O Rights") . 

Although they do not believe that the transfer of the Interests to Guarantor and the 

subsequem sale ofthe Black River Imcrests to EIF Hamakua will trigger the HELCO 
Rights or any requirement to obtain HELCO's consent, Jones. Jones Capital, Jones 
Hamakua, HEP and EIF Hamakua would like to obtain HELCO's acknowledgement and 
consent to the transactions described herein; and 

WHEREAS, as pan of tiie consideration to tiiem for tiie sale of the Black River 
Interests to EIF Hamakua, Jones and Jones Capital would like to obtain from HELCO the 
termination ofthe Jones Guarantee and the release of Jones thereunder; and 

WHEREAS, altiiough HELCO does nol necessarily concur with the conclusion 
that the HELCO Rights will not be triggered by the transfer ofthe Interests to Guarantor 
and the subsequent sale ofthe Black River Interests to EIF Hamakua, HELCO is willing 
to waive the HELCO Rights with icspeci to such u-ansfer and such sale, to acknowledge 
and consent lo such transfer and such sale, and to terminate the Jones Guaiamee and 
release Jones thereunder, all on the terms and conditions set fonh in that certain Consent 
and Agreement dated on or about the date hereof (the "Consent and Agreement"); and 

WHEREAS, among the terms and conditions set forth in the Consent and 
Agreement is the requirement that Guarantor enter into this Guarantee with HELCO; and 

W*HE}^AS, 10 induce HELCO to enter into tiic Consent and Agreement, 
Guarantor is willing to enter in this Guarantee witii HELCO. 

NOW, THEREFORE, in consideration of these premises and other good and 
valuable consideration, the receipl and sufficiency of which are hereby acknowledged, 
Guaranlor hereby represents, warrants, covenants and agrees wiih HELCO as follows; 

1. Definitions. All capitalized terms used herein and not defmed herein, and 
which are defined in, oi by reference in, the PPA, as the PPA may be amended from time 
10 time in accordance with its terms, shall have the meanings specified in the PPA. The 
term "Letter of Credit" shall have the meaning specified in the Conseni and Agreement. 

Guarantee and Letter of Credit. 

a. Subject to the limitations contained in Section 3, Guarantor hereby 
guaramecs to HELCO ihe due and punctual payment, as and when due, of fifiy 
percent (50%) (tiie "Proportionate Share") of ail sums payable by HEP to HELCO 
as tiie result ofthe non-performance of obligations under the PPA or other events 
or circumstances during the term ofthe PPA. This Guarantee is one of two 
Guerentees provided by Guaranioi and TECO Energy, Inc. in accordance with 

. * > . 
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Section 21.1 ofthe PPA each of which constitutes a several, not joint, obligation 
of Guaiantor and TECO Energy, Inc., respectively, with respect to any sums 
payable by HEP to HELCO under tiie PPA. In no event shall HELCO have 
recourse against Guarantor in excess ofthe lesser of its Proportionate Share of 
H£P*s payment obligations or tiie limits sel forth in Section 3 below. 

b. This Guarantee is a primary and original obligation of Guarantor and 
is an absolute, unconditional, continuing and inevocable guarantee and is in no 
way conditioned or contingent upon any attempt to collect payment from or 
proceed against HEP except as stated otherwise herein. This Guarantee shall 
remain in ftill force and effect until the earlier to occur ofthe following events: 
(i) all of HEP's obligations under the PPA including, without limitation, any , 
obligations for breach thereof, have been fulfilled, (ii) this Guarantee has been 
substituted for in accordance with Section 21.1 ofthe PPA or (iii) the termination 
ofthe PPA; provided that obligations arising prior to such termination date shall 
survive such termination. Any notice required to be given by HELCO lo HEP. 
under the PPA shall also be given by HELCO to Guarantor at; 

Black River Energy, LLC 
6000 Fairview 
Charlotte, N.C. 28287 
Attention: Mr, William Gamen 
Telephone: (704) 553-3243 
Facsimile: (704)553-3037 

(or such other address as Guarantor may designate in writing to HELCO). 
Guarantor shall have the same opportunity to cure defaults by HEP under the PPA 
as HEP shall have; provided, however, that no time period provided in the PPA for 
cure shall be extended or start anew by virtue of this sentence. 

c. In the evem that the PPA shall be lerminaied as a result ofthe 
rejection or disaffirmance thereof by any trustee, receive; or liquidating agency of 
HEP or any of its properties, in any assignment for the benefit of creditors or any 
bankruptcy, insolvency, reorganization, artangement, composiiion, readjustment., 
liquidation, dissolution or similar proceeding, Guarantor's obligations hereunder 
shall continue to the same extent as if such PPA had not been so rejected or 
disaffirmed. Guarantor shall, and does hereby waive all rights and benefits w'hich 
might relieve, in whole or in pan, Guarantor from the performance of its duties 
and obligations hereunder by reason of any such proceeding, and Guarantor agrees 
tiiai il shall be liable for all sums and obligations guaranieed by this Guarantee 
withoul regard to any modification, limitation or discharge ofthe liability of HEP 
tiiai may result from any such proceeding. 

C:VD0CUME-rJLS\LOCAl.S~].rtmp-l:l.ACkX-2.U0C 
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d. As a material obligation of Guarantor under this Guarantee, 
Guarantor shall, fiom the date first wrinen above through the thirtieth (30*) day 
following the period this Guarantee is to remain in full force and effect pursuant to 
tiie second sentence of Section 2(b) hereof, mainiain or cause to be maintained in 
full force and effect a Letter of Credil as required by the Consent and Agreement, 
and shall, no later than thirty (30) days prior to the expiration ofthe term of any 
Letter of Credit then in effect, replace or cause to be replaced such Letter of Credit 
by delivery to HELCO of a newly issued Letter of Credit, and any failure to 
maintain such Letter of Credit in fiill force and effect as aforesaid, including but 
not limited to any failure to replace a Letter of Credit no later than thirty (30) days 
prior to the expiration ofthe term thereof, shall constitute grounds for HELCO to 
draw the full amount ofthe Leuer of Credit regardless of whether or not HELCO 
would then be permitted to demand payment from Guarantor under this Guarantee. 
Any such amounts drawn on the Lencr of Credit pursuant lo the preceding 
sentence shall be (i) held by HELCO, as security for Guarantor's performance of 
its obligation to maintain tiie Letter of Credit as aforesaid, until such time as a new 
Letter of Credit is issued and delivered to HELCO. and (ii) upon tiie issuance and 
delivery of a new Letter of Credit as aforesaid, paid to Guarantor or its designee 
witiiout interest. 

3. Guarantee Limits. Chjarantor's obligations under Section 2(a) hereof in the 
aggregate shall be limited to the amounts shown below with respect to sums as payable 
by HEP to HELCO pursuant to the PPA as the resuh of events or circumstances during 
the period shown opposite such amounts: 

Period 

From Phase 2 In-Ser\'iceDatc to End of Term 

Amount 

51,500.000 

4. Generally. Guarantor shall not be liable under Section 2 of this Guarantee 
to any extent greater than 50% ofthe liability h would have incuned if it had been the 
conuacting pany (in place of HEP) under the PPA, and all the representations and 
wananties made by Guarantor in Section 5 hereof in icspeci of this Guarantee wcie true 
in respect ofthe PPA as well as the Guarantee and nor̂ •̂ilh£tanding any bankruptcy or 
insolvency ofthe HEP. In addition, Guarantor shall have no obligation under Section 
2(a) of this Guarantee for any claim for paymenl, performance or othenvise attributable 
to events or circumstances during the period prior tc the Phase 2 In-Service Date, not 
asserted by HELCO in writing within one hundred eighty (ISO) days after the Phase 2 In-
Ser\'ice Date. 

follows: 
Representations and Wananties. Guarantor leprescnts and wanants as 

- 4 -
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a. Guarantor has full power, authority and legal right to execute and 
deliver and perform its obligations under this Guarantee. This Guarantee has been 
duly executed and delivered by Guarantor and constimtes a legal, valid and 
binding obligation of Guarantor, enforceable in accordance with its terms, except 
to the extent tiiat such enforcement may be limited by any bankruptcy, 
rcorganiiation. insolvency, moratorium or similar laws affecting generally the 
enforcement of creditors' rights from time to lime in effect and general principles ^ 
of equity. 

. b. No consent, authorization or approval of. or filing with, any federal, 
Slate, municipal or olher govemmcmal department, commission, board, bureau, 
agency or instrumentality, domestic or foreign, is or has been required in respect 
of Guaiantor in connection with the execution, delivery or performance by 
Guarantor of this Guarantee, or the compliance by Guarantor with any ofthe 
remedies and provisions hereof 

c. The execution and delivery of, and performance by Guarantor of its 
obligations under this Guarantee will not result in a violation of, oi be in conflict 
with, any provision ofthe articles of organization or the operating agreement of 
Guarantor, or resull in a violation of, or be in conflict with, or constitute a default 
or any event which would, with notice or lapse of time, or both, become a default 
under, any mortgage, indenture, contract, agreement or other instrument to which 
Guarantor is a pany or by which it or its property is bound, oi result in a violation 
of, or be in conflict with, or resuh in a breach of; any term or pro>'isJon of any 
judgment, order, decree or award of any court, arbitrator or governmental or 
public instrumentality binding upon Guarantor or its propeny. which individually 
or in the aggregate would materially adversely affect Guarantor's ability lo 
perform its obligations under this Guarantee. 

d. Guarantor is not in default, and no conditions exists which, with 
notice or lapse of time, or both, would constitute a defauh by Guarantor under any 
mortgage, loan agreement, deed or trust, indeniure or other agreement "with respect 
thereto, evidence of indebtedness or other instrument of a material nature, to 
which it is pany or by which it is bound, or in violation of, or in default under, any 
rule, regulation, order w t , judgment, injunction or decree of any court, arbitrator 
or federal, state, municipal or other govemmenial authority, commission, board, 
bureau, agency, or insirumemality, domestic or foreign ,which individually or in 
the aggregate would materially adversely affect Guarantor's ability to perfonn its 
obligations under this Guarantee. 

e. There is no action, suit, proceeding, inquiry or investigation, at law 
or in equity, or before or by any court, public board or body, pending against 
Guarantor, or of which Guaramor has oihcnx'ise received official notice, or which 
10 the knowledge of Guarantor is threatened against Guarantor, wherein an adverse 

. ^ . 
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decision, ruling or finding would have a material adverse effect on the Guarantor's 
financial position or its ability to perform its obligations under this Guarantee. 

f. All agiecmcms, representations and w^antics contained hcicin oi 
made in writing by or on behalf of Guarantor in connection with the transaction 
contemplated hereby shall survive tiie execution and delivery of this Guarantee. 

6. Notice. Guarantor shall give written notice to HELCO and HEP witiiin ten 
(10) days after (i) the occunence of any evenl or circumstance that resuhs in any ofthe 
representations and W'arranties made by Guarantor in Section 5 ceasing to be accurate, or 
(ii) the occunence, with respect to Guarantor, of any ofthe events specified in paragraphs 
(10) or (11) of Section 7.1 A of the PPA as constituting an Event of Defauh upon the, 
occurrence thereof with respect to HEP. Such notice shall describe, wilh reasonable 
particularity, tiic event or circumstances that has caused such result and shall specify the 
effect thereof on all representations and wananties of Guarantor that arc affected thereby. 

7. Miscellaneous. 

a. Severability. If any term or provision of this Guarantee or the 
application thereof to any person, entity or circumstance shall to any extent be 
invalid or unenforceable, the remainder of this Guarantee, or the application of 
such term or provision lo persons, entities or circumstances other than those as to 
which it is invalid or unenforceable, shall not be affected thereby, and each term 
and provision of this Guarantee shall be valid and enforceable to the fullest extent 
permitted by law. 

b. No Waiver. Except as specifically provided otherwise herein, the 
failure of cither party to enforce at any lime any ofthe provisions of this 
Guarantee, or to require at an>'lime perfonnance by the other party of any of the 
provisions thereof, shall in no way be construed to be a waiver of such provisiori, 
nor in any way to afiect tiie validity of this Guarantee or any pan hereof, or the 
right of such pany thereafter to enforce every such provision. 

c. Modifjcaiion. No modification or waiver of all or any pan of this 
Guarantee shall be valid unless it is reduced to writing and signed by both parlies. 

d. Governing Law and Interpretation. Interpretaiion and perfonnance 
of this Guaranice shall be in accordance with, arid shall be controlled by. the laws 
ofthe State of Hawaii, other than the laws thereof that would require reference to 
the laws of any other jurisdiction. 

e. Counterparts. This Guarantee may be executed in several 
counterparts and all such executed counterparts shall constitute one agreement, 

-6-
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binding on both parties thereto, notwithstanding tiiat boih paniw may not be 
signatories to the originsl or the ?ome countrrpan. 

f, Succf '̂sors Apd Assigns. This Guarantee shall be binding upon 
Guar^nio; and its successorE and sssiins and all persons claiming under or through 
Guarantor or any ^uch successor or assigns, and shall inuix to the benefit of, and 
be enforccablt by, HELCO. 

g. CongclidMion. In tiie eycntthal HELCO brings an action to enforce 
this Guaianiee during the pendency of any proceeding (arbitration or otheru'ise) 
berwcen HELCO and HEP, Ouaranior shall have the option to join such 
enforcement action with any sucr. pending proceeding. Moreover, Cuarantpr sh^ll 
have tiie option to join viy such proceeding first bn^ught against OuBrantor with 
any subsequent proceeding brought against HEP. In each of tiie cases described 
above, such joinder npiion shall extend until such time as o final judgment is 
rendered in the relevam proceeding. 

IN WTT>^SS WHEREOF, HELCO and Guarantor have caused Otis Guarantee to 
be executed by their respective duly euthon'zcd officcrfi as of tiie date first above wrinen. 

HELCO: 

HAWAII ELECTRJC COMPANY, INC. 

GUARANTOR: 

BLACK RJVER ENERGY, LLC 

By / t ^ ^ ' ' 4 ^ y 0 ^ ^ By ^^!£SL.^y^^^^=^ 

Hy 

Its: f T M ^ C ^ ^ ^ ^ f^f4?f>^ 
<C 4 l ^ l W w « : ^ ^ 

Its: ^ 

Name; '^vn. /W^ r̂ VA 
Its; J r z ^ i w r c ^ ^ 

ih'fKy 
Its: CJK^tr^UL^^ 
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CONSENT AND AGREEMENT 
CONCERNING CERTAIN ASSETS OF 

TPS HAMAKUA, INC. AND TPS HAWAB, INC. 

THIS CONSENT AND AGREEMENT (tiie "Consent and Agreement") dated as 
of , 2004 is entered into by and among BR LANDING, LLC, a 
Delaware limited liability company ("Buyer"), BLACK RTVER ENERGY, LLC, a 
Delaware limited liabDity company ("Black River Energy"), HAMAKUA ENERGY 
PARTNERS, L.P., a Hawaii limited partnership ("HO"0, and HAWAII ELECTRIC 
LIGHT COMPANY, INC, a Hawaii corporation ('*HELCO"). 

BACKGEQUHS 

A. TPS Hawaii, Inc., a Florida corporation ("TPS Hawaii"), owns 50% ofthe . 
outstanding interests of Hamakua A, LLC, a Delaware limited liability company 
(**Hamakua A"), which owns a 98% limited partner interest in HEP. TPS Hamakua, Inc., 
a Florida corporation ("TPS Hamakua") owns a 1% general partner interest in HEP.^ 

B. HEP is party to that certain Power F^urchasc Agreement, dated asof 
October 22, 1997, by and between HEP and HELCO, as amended (tiie *TPA"). 

C. Black River Energy is a wholly owned subsidiary of EIF Hamakua, LLC, a 
Delaware limited liability company. Black River Energy owns the remaining 50% ofthe 
outstanding membership interest in Hamakua A. Black River Energy's wholly-owned 
subsidiary, BR Hamakua, LLC, a Hawaii linuted liability company ("BR Hamakua") 
owns the other 1% general partner interest in HEP. 

D. TPS Hawaii and TPS Hamalcua have entered into an acquisition agreement 
pursuant to which TPS Hawaii and TPS Hamalcua have agreed to sell all oftheit 
outstanding equity interests in each of H3EP and Hamakua A (the "TPS Interests") to 
Buyer, a wholly-owned subsidiary of Black River Energy. EIF Hamakua, LLC, Black 
River Energy, BR Hamakua and Buyer are collectively refened to as the '*BIack River 
Entities." 

E. TECO Energy, Inc. a Florida corporation, ("TECO"), the ultimate parent 
company of TTS Hawaii and TPS Hamakua, has guaranteed HEP's performance tmder 
the PPA pursuant to a Guarantee Agreement, dated November 8,1999, by and between 
TECO and HELCO (tiie "TECO Guarantee"). Upon closing of tiie sale of tiie TPS 
Interests to Buyer, Black River Energy will provide a guarantee to HELCO substantially 
in tiie form attached hereto as Exhibit A (the "Buyer Guarantee ") to replace the TECO 
Guarantee and shall also obtain, or cause Buyer to obtain, a letter of credit in favor of 
HELCO, issued by a bank located in the State of Hawaii (or otherwise doing business in 
tiie Um'ted Stales) and acceptable to HELCO, for a term of not less than one year from 
the date of issuance and substantially ui the form attached hereto as Exhibits. (A letter 
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of credit which satisfies the requirements ofthe preceding sentence is refened to herein 
as &*T-6tter of Credit") 

F. Under Section J 9.1 of tiie PPA, HELCO has certain rigjits of first refiisai, 
or similar preference rights of purchase, that may be triggered or othenvise activated in 
the event that HEP should sell or transfer its interests in tiicTacility (the **HELCO 
Rights"). Although they do not believe tiiat the sale ofthe TPS Interests to Buyer will 
trigger tiie HELCO Ri^ts or any requirement to obtain HELCO's consent, TECO, TPS 
Hawaii, TPS Hamakua, HEP and the Black River Entities would like to obtain HELCO's 
acknowledgement and consent to the transactions descnT)ed herein. 

G. As part ofthe consideration to them for the sale ofthe TPS Interests to 
Buyer. TECO would like to obtain from HELCO a tennination ofthe TECO Guarantee 
and a release of TECO thereunder. 

H. Although HELCO does not necessarily concur with the conclusion that the 
HELCO Rights will not be triggered by tiie sale ofthe TPS Interests to Buyer, HELCO is 
willing to waive the HELCO Rights with respect to said sale, to acknowledge and 
consent to said sale, and to tenninate the TECO Guarantee and release TECO thereunder, 
all on the terms and conditions set forth herein. 

A G R i l M E N J 

In light ofthe foregoing, the parties set forth their agreement as follows; 

1. Concunent with tiie sale ofthe TPS Interests, Black River Energy shall 
(a) issue and deliver to HELCO the Buyw Guarantee, and (b) catise the issuance of a 
Letter of Credit and deliver same to HELCO. 

2. Effective concunentiy with the sale ofthe TPS Interests to Buyer: 

(a) the Buyer Guarantee shall, insofar as the Guarantee issued by Black 
River Energy to replace the TECO Guarantee is concerned, be deemed to replace 
the Form of Guaranty attached to the PPA as Attachment T; 

(b) all references to Guarantee and Guarantee(s) in the PPA shall,' 
insofar as they refer to the Guarantee issued by Black River Energy in replacement 
ofthe TECO Guarantee, be deemed to refer to the Buyer Guarantee; 

(c) from the dale the Buyer Guarantee is to be issued and delivered to 
HELCO pursuant to paragraph 1 above tiirough the thirtietii (3O**0 ^ y following 
the period the Buyer Guarantee is lo remain in full force and effect pursuant to the 
second sentence of Section 2(b) of tiie Buyer Guarantee, Black River Energy shall 
maintain or cause Buyer to mainiain in full force and effect a Letter of Credit, and 
shall, no later than thirty (30) days prior to the expiration ofthe term of any Letter 
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of Credit then in effect, replace or cause to be replaced such Letter of Credit by 
delivery to HELCO of a newly issued Letter of Credit, and any failure to maintain 
a Letter of Credit in full force and effect as aforesaid, mcluding but not limited to 
any failure to replace a Letter of Credit no later tiban thirty (30) days prior to the 
expiration ofthe term thereof, shall constitute grounds for HELCO to draw down 
the full amount ofthe Letter of Credit regardless of whether or not HELCO would 
otherwise then be entitied to demand payment from HEP under the PPA or fiom 
Black River Energy under tiie Buyer Guarantee, and any such amounts drawn on 
the Letter of Credil pursuant to tiiis subparagraph (c) shall be (i) held by HELCO, 
as security for Black River Energy's performance of its obligation to maintain the 
Letter of Credit as aforesaid, until such time a new Letter of Credit is issued and 
delivered to HELCO, and (ii) upon the issuance and delivery of a new Letter of 
Credit as aforesaid, paid over to Black River Energy or its designee without 
interest; 

(d) except in the circumstance where HELCO has drawn down the full 
amount ofthe Letter of Credit, as contemplated under the preceding 
subparagraph (c), any failure lo mamtain the Letter of Credit in full force and 
effect as and to the extent required under the preceding subparagraph (c) shall be 
deemed lo be a failure by HEP lo mainiain the Buyer Guarantee in full force and 
effect and, accordingly, shall constitute an **Event of Default" by HEP under 
paragraph (15) of Section 7.1A of tiie PPA; and 

(e) any failure of tiie issuer of a Letter of Credit to pay HELCO any 
amount as to which HELCO has a proper claim, as and when due under such 
Letter of Credit, and the further failure of such issuer, or Black River Energy (as 
guarantor under the Buyer Guarantee) to remedy such non-payment within forty-
five (4 5) days afier written demand therefore by HELCO served upon such issuCT 
(with a copy to Black RiVer Energy and Buyer), shall be deemed a failure to pay 
HELCO and, accordingly, shall constimte an "Event of Default" by HEP under 
paragraph (16) of Section 7.iA of tiie PPA. 

(0 Black RJver Energy shall notify or cause Buyer to notify HELCO of 
any change in the issuer's bank credit rating under Standard & Poor's (S&P) and 
Moody's wiihin 30 days of such change. In the evenl the issuer has not mamtained 
a rating of at least S&P Short-Term Issue Credit Rating of A-1, S&P Long-Term 
Issue credit Raling of A, Moody's Short-Term Bank Deposit Rating of P-l and 
Moody's Long-Term Bank Deposh Rating of Al , HELCO will have the right, but 
not tiie obligation, to require Black River Energy to secure an equivalent letter of 
credit with another financial institution satisfactory to HELCO. 

3. For so long as the obligation lo maintain a Letter of Credit is being 
satisfied, HEP shall be excused from providing the letter of credit or bond required under 
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paragraph (17) of Section 7.1A insofar as one ofthe Events of Defauh referenced tiiCrein 
has occurred with respect to Black River Energy or Buyer. 

4. In consideration oftiic covenants and agreements of Black River Energy 
and HEP set forth in paragraphs I and 2 above, HELCO hereby (a) consents to the sale of 
tiie TPS Interests to Buyer, (b) waives its HELCO Rights, if any, tiiat.may be triggered or 
othenvise activated as a result of said sale, (c) consents to the replacement ofthe TECO 
Guarantee by the Buyer Guarantee and tiie Letter of Credit, (d) consents lo the 
tennination of tiie TECO Guarantee upon such replacement and tiie release of TECO 
tiiereunder, (e) agrees tiiat none of tiie aforesaid sale ofthe TPS Interests to Buyer, or tbe 
replacement ofthe TECO Guarantee witii tiie Buyer Guarantee and tiie Letter of C:re^t 
shall constitute an Event ofDefauU under Section 7.1A of the PPA, and (f) affirms that 
no facts cunentiy exist which, with ihe passage of time or the giving of notice or both, 
would give rise to an Evenl of Defaull under the PPA. 

S. The consents to tiie sale ofthe TPS Interests set forth in clause (a) of 
paragraph 4, and the waiver of HELCO*s Rights set forth in clause (b) of paragraph 4, 
shall not authorize, nor be deemed to authorize, any other or furlher transfer, sale or 
assignment of direct or indirect interests m the Facility, HEP or in any members of HEP, 
lo the extent any such other or further transfer, sale or assignment would otherwise 
trigger HELCO's Rights or any otiier HELCO consent rights under tbe PPA. The 
consents to the replacement of tiie TECO Guarantee by the Buyer Guarantee and the 
Letter of Credil and the termination of tiie TECO Guarantee and the release of TECO set 
forth in clauses (c) and (d) of paragraph 4 shall nol be understood or construed as an 
agreement to or the basis or justification for the termination of any other Guarantee under 
the PPA or the release of any other entity, nor as a waiver of any term, covenant, 
condition or provision ofthe PPA, any other Guarantee under the PPA, or any other 
instrument in favor of HELCO or with respect to the Facility, and all rights of HELCO 
under tiie PPA, any other Guarantee under Ihe PPA, or any other instrument in favor of 
HELCO or with respecl to the Facility are expressly reserved. The agreements, waivers 
and representations with respect lo defaults and Events of Defaull set forth in clatises (e) 
and (f) of paragraph 4 shall not be understood or construed as a waiver of HELCO's rigjit 
to require full and comp]ctc performance, from and after the dale hereof, of all 
obligations imposed on "SELLER" under tiie PPA. 

6. HELCO acknowledges tiiat TECO, TPS Hawaii, TPS Hamakua, HEP and 
the Black River Enthies will rely upon the undertakings of HELCO set forth in paragraph 
4 abovCj subject to the resen'ations sel forth in paragraph 5 above, in the future in 
cormection with any rights, obligations and liabilities with respect to the TPS Interests, 
the Buyer Guarantee, the Letter of Credit and the PPA. 
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7, Miscellaneous. 

(a) Definitions. All capitalized terms used herein and not defined 
herein, and which are defined in, or by reference in, the PPA, as the PPA may be 
amended from time to time in accordance with its terms, shall have the meanings 
specified in tiie PPA. 

(b) Entire Agreement This Consent and Agreement, including the 
Exhibits attached hereto, constitutes the entire agreement among the parties wth 
respect to the subject matter hereof. 

(c) Modification. No modification or waiver of all or any part of Ihis 
Consent and Agreement shall be valid tmless it is reduced to writing and signed by 
the parties. 

(d) Governing Law and Interpretation. Interpretation and performance 
of this (Consent and A'greeraent shall be in accordance with, and shall be controlled 
by, the laws ofthe State of Hawaii, other than the laws thereof that would require 
reference to the laws of any other jurisdiction. 

(e) Counterparts. This Conseni and Agreement may be executed in 
several counteiparts and all such executed counterparts shall constitute one 
agreement, binding on tiie parties thereto, notwithstanding that all parties may not 
be signatories to the original or the same counleipart. 
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IN wrmESS WHEREOF, tiie parties hereto have caused this Consent and 
Agrccmeot to be executed by their respective duly authorized oncers as ofthe date^ivt 
written ebdVB. 

BLACK RIVERENERGY, IXC, 
a Delaware limited b'abillty cornpany 

By V A S t Q ^ r - T X ^ ^ T r r A ^ 
Name: VJillidrn A. fciJ/nfTf 
Its: prt:<df'nf 

BR LANDING, LLC, 
a Delaware limited liability company 

HAWAII ELECTRIC UGHT COMPANY, 
INC,, a Hswai! eorporation 

By ^ 
Name: Rlcherdyt* von finechi«B 
Its: FlnencTal Vice Prcsl<I«nt 

^ten^Ar^ 
Name; l*rte Ann N»B«' 
Ite' Tree surer 

Name: UJilIiom A.(^Gtn\£-ti 
Its: 'Pfcudf>t\i-

HAMAKUA ENERGY PARTNERS. L^*. 
a Hawaii limited liability partnership 

By V.^QSLJ-^ T f t e ^ I ^ ^ l b ^ 
Name: WilHarn A- hOJ-r^H 
Its: hcstMni 

EEF Hamakua LLC acknowledges tiiC agreements made by HEP in the forcgohig 
CortstoX and Agreement 

EIF HAMAKUA, LLC, 
aDcIawprHiiDhed liabllhy conmah; 
PV lif}J<fi •W«> Tbttior VtrA jhjf,, ^ U U rr̂ pJk>v-
h^ppfu^ f6v)erjU£,it yU ctShrai/m^er 

iame; (iHncdu'jyxrhu 
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EXHIBIT A 

GUARANTEE AGREEMENT 

between 

BLACK RTVER ENERGY, LLC 

and 

HAWAII ELECTRIC LIGHT COMPANY, INC. 

THIS GUARANTEE AGREEMENT ("Guarantee") is made this _ day of 
2004 by and between HAWAU ELECTRIC LIGHT COMPANY, INC.. a 

Hawaii corporation ("HELCO"), with principal offices in I ^ o . Hawaii, and BLACK 
RTVER ENERGY, LLC, a Delaware limited liability company ("Guarantor"), with 
principal offices in Clharlotle, North Carolina. 

W I T N E S S E T H : 

WHEREAS, HELCO is a regulated public utility engaged in ^ e business of. 
generation, transmission and distribution of electric power to customers on the island of 
Hawaii, Hawaii; and 

WHEREAS, TPS Hawaii. Inc., a Florida corporation ("TPS Hawaii"), owns 50% 
ofthe outstanding interests of Hamakua A, LLC, a Delaware limited liability company 
("Hamakua A"), which owns a 98% Iimhed partner iiitercst in Hamakua Energy Partners 
L.P., a Hawaii limiied liability parmership ('HEP"), and TPS Hamakua, Inc., a Florida 
corporation ("TPS Hamakua") owns a ,1% general partner interest in HEP; and 

WHEREAS, HEP is party to that certain Power Purchase Agreement, dated as of 
October 22, 1997, by and between HEP and HELCO, as amended (the "PPA") ; and 

WHEREAS, TTS Hawaii and TPS Hamakua have entered mto an acquisition 
agreement pursuant to which TPS Hawaii and TPS Hamakua have agreed to sell all of 
their outstanding equity interests in each of HEP and Hamakua A (the "TPS Interests") to 
BR LANDING, LLC, a Delaware limited liability company ("Buyer") and a wholly-
owned subsidiary of Guaranlor, which in turn is a wholly-owned subsidiary of EIF 
Hamakua, LLC, a Delaware limited liability company; and 

WHEREAS, TECO Energy, Inc. a Florida corporation, ("TECO"), tiie ultimate 
parent company of TPS Hawaii and TPS Hamakua, has guaranteed HEP's performance 
under the PPA pursuant lo a Guarantee Agreement, dated November 8, 1999, by and 
between TECO and HELCO (tiie "TECO Guarantee"); and 

WHEREAS, under the PPA, HELCO has certain rights of fu-st refusal, or similar 
preference rights of purchase, that may be triggered or otherwise activated in the event 
tiiat HEP should sell or transfer its interests in tiie Facility (tiie "HELCO Rights"). 
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• 

Although they do not believe tiiat the transfer ofthe TPS Interests to Buyer will trigger 
the HELCO Rights or any requiremenl to oblain HELCO*s consent, TECO, TPS Hawaii, 
TPS Haipakua, HEP, Black River Energy and EIF Hamakua, LLC would like to obtain 
HELCO's acknowledgement and consent to tiie transactions described herein; and 

WHEREAS, as part of tiie consideration to them for the sale ofthe TPS Interests 
to Buyer, TECO, TTS Hawaii and TPS Hamakua would like lo obtain from HELCO the 
termination ofthe TECO Guarantee and the release of TECO thereunder; and 

WHEREAS, altiiough HELCO does nol necessarily concur wilh the conclusion 
tiiat tiie HELCO Rights will not be triggered by the transfer ofthe TPS Interests to Btjyer, 
HELCO is willing to waive tiie HELCO Rights with respect to such sale, to acknowledge 
and consent to such sale, and to terminate the TECO Guarantee and release TECO 
thereunder, all on the terms and conditions sel forth in that certain Consent and 
Agreemenl dated on or aboul the date hereof (the "Consent and Agreement"); and 

WHEREAS, among the terms and conditions set forth in the Consent and 
Agreement is the requirement that Guarantor enter into this Guarantee with HELCO; 

WHEREAS, to induce HELCO lo enter into the Consent and Agreement, 
Guarantor is willing to enter into this Guarantee with HELCO; and 

WHEREAS, in connection with Guarantor's purchase in "May 2004 ofthe interests 
in HEP aod Hamakua A theretofore owned by one or more entities afiiliated with JA. 
Jones, Inc., a Delaware corporation. Guarantor entered into a guarantee on similar terms 
dated May 26, 2004 (the "Jones Replacement Guarantee"), 

NOW, THEREFORE, in consideration of these premises and other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged. 
Guarantor hereby represents, warrants, covenants and agrees with HELCO as follows: 

1. Definitions. All capitalized terms used herein and not defined hereiii, and 
which are defined in, or by reference in, the PPA, as the PPA may be amended from time 
lo time in accordance wilh its terms, shall have the meanings specified in the PPA. The 
term "Letter of Credil" shall have the meaning specified in the Consent and Agreement 

2. Guarantee and Letter of Credit. 

a. Subject to the limitations contained in Section 3, and without 
amending or modifying the Jones Replacement Guarantee in any way. Guarantor 
hereby guarantees to HELCO the due and punctual payment, as and when due, of 
fif^ percent (50%) (the 'Troportionale Share") of all sums payable by HEP to 
HELCO as the resuh of the non-performance of obligations under the PPA or 
other events or circumstances during the term ofthe PPA. This Guarantee is in 
addition to the Jones Replacement Guarantee and constitutes a separale and 
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additional obligation of Guaranlor, with respect to any sums payable by HEP to 
HELCO under the PPA. In no event shall HELCO have recourse against 
Guarantor, pursuanl lo this Guarantee, in excess ofthe lesser of its Proportionate 
Share of HEP's payment obligations or the linuts set forth in Section 3 below. 

b. This Guarantee is a primary and original obligation of Guarantor and 
is an absolute, unconditional, continuing and inevocable guarantee and is in no 
way conditioned or contingent upon any attempt to collect payment from Or 
proceed against HEP except as slated otherwise herein. Tins Guarantee shall 
remain in full force and effect until the earlier to occur ofthe following events: 
(i) all of HEP's obligations under the PPA including, without limitadon, any 
obligations for breach thereof; have been fulfilled, (ii) this Guarantee has been 
substituted for m accordance wilh Section 21.1 ofthe PPA or (iii) the termination • 
ofthe PPA; provided that obligations arising prior to such termination date shall 
survive such termination. Any notice required to be given by HELCO to HEP 
under the PPA shall also be given by HELCO to Guarantor at: 

Black River Energy, LLC 
6000 Fairview 
Charlotte, N.C. 28287 
Attention: Mr. William Gamett 
Telephone: (704) 553-3243 
Facsimile: (704)553-3037 

(or such other address as Guarantor may designate in writing to HELCO). 
Guarantor shall have the same opportunity to cure defaults by HEP tmder the PPA 
as HEP shall have; provided, however, that no time period provided in the PPA for 
cure shall be extended or start anew by virtue of this sentence. 

c. In the event that the PPA shall be terminated as a result ofthe 
rejection or disaffirmance thereof by any trustee, receiver or liquidating agency of 
HEP or any of its properties, in any assignment for the benefit of creditors or any 
bankruptcy, insolvency, reorganization, arrangement, composition, readjustment, 
liquidation, dissolution or similar proceeding. Guarantor's obligations hereunder 
shall continue to the same extern as if such PPA had nol been so rejected or 
disaffirmed. Guaranlor shall, and does hereby waive all rights and benefits which 
might relieve, in whole or in part, Guarantor from the performance of its duties 
and obligations hereunder by reason of any such proceeding, and Guarantor agrees 
that it shall be liable for all sums and obligations guaranteed by this Guarantee 
withoul regard to any modification, limitation or discharge ofthe liability of HEP 
that may resuh from any such proceeding. 

d. As a material obligation of Guarantor under this Guarantee:, 
Guaranlor shall, from ihe date first wrinen above through the thirtieth (30*) day 
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following the period this Guarantee is to remain in full force and effect pursuant to 
the second sentence of Section 2(b) hereof, maintain or cause to be maintained in 
full force and effect a Letter of Credit as required by the Consent and Agreement, 
and shall, no later than thirty (30) days prior to the expiration ofthe term of any 
Letter pf Credil then in effect, replace or cause to be replaced such Letter of Credit 
by delivery to HELCO of a newly issued Letter of Credit, and any failiireto 

' maintain such Letter of Credit in full force and effect as aforesaid, including but 
not limited to any failure to replace a Letter of Credit no lata- than thirty (30) days 
prior to the expiration ofthe term thereof, shall constitute grotmds for HELCO to 
draw the full amount ofthe Letter of Credit regardless of whether or not HELCO 
would tiien be permitted lo demand payment from Giiarantor under this Guarantee. 
Any such amounts drawn on the Letter of Credit pursuant to the preceding 
senlence shall be (i) held by HELCO, as seciuity for Guarantor's performance of 
its obligation to rnaintain the Letter of Credit as aforesaid, until such time as a new 
Letter of Credit is issued and delivered to HELCO, and (ii) upon the issuance and 
delivery of a new Letter of Credit as aforesaid, paid to Guarantor or its designee 
without interest 

3. Guarantee Limits. Guarantor's obligations under Section 2(a) of this 
Guarantee in the aggregate shall be limited lo the amounts shown below with respect to 
sums as payable by HEP to HELCO pursuant to the PPA as the result of evciits or 
circumstances during the period shown opposite such amounts: 

Period Amount 

From Phase 2 In-Service Dale lo End of Term ' $1.5QO.D00 

4. Generally. Guarantor shall not be liable under Section 2 of this Guarantee 
to any extent greater than 50% ofthe liability it would have incurred if it had been the 
contracting party (in place of HEP) under the PPA, and all the representations and 
warranties made by Guaranlor in Section 5 hereof in respect of this Guarantee were true 
in respect ofthe PPA as well as the Guarantee and notwithstanding any bankruptcy or 
insolvency ofthe HEP. In addition. Guarantor shall have no obligation under Section 
2(a) of this Guarantee for any claim for payment, performance or otherwise attributable 
to events or circumstances durmg the period prior lo the Phase 2 In-Service Date, not 
asserted by HELCO in writing within one hundred eighty (180) days after the Phase 2 In^ 
Service Dale. 

*5.- Representations and W^ananties. Guaranlor represents and warrants as 
follows: 

a. Guarantor has full power, authority and legal righl to execute and 
deliver and perfonn its obligations tmder this Guarantee. This Guarantee has been 
duly executed and delivered by Guarantor and constitutes a legal, valid and 

-4-
4815-3E36-«208.4 
DRAFT 7/B/04n :29 AM 



CA-IR-452 
DOCKETNO.05-0315 
ATTACHMENT 5 
PAGE 11 OF 13 

binding obligation of Guarantor, enforceable in accordance with its terms, except 
to the extent that such enforcement may be limited by any bankruptcy, 
reorganization, insolvency, moratorium or similar laws affecting generally the 
enforcement of creditors' rights from time to time in effect and general principles 
of equity, 

b. No consent, authorization or approval of̂  or filing with, any federal, 
state, municipal or otiier governmental department commission, board, bureau, 
agency or instrumentality, domestic or foreign, is or has been required in respect 
of Guarantor in cormection with the execution, delivery or performance by 
Guaranlor of this Guarantee, or the compliance by Guarantor with any ofthe 
remei^es and provisions hereof 

c. The execution and delivery of, and performance by Guarantor of its 
obligations under this Guarantee will not result in a violation o^ or be in confiict 
with, any provision ofthe articles of organization or the operating agreement of 
Guarantor, or resuh in a violation of, or he in conflict with, or constitute a default 
or ariy event which would, with notice or lapse of time, or both, become a default 
under, any mortgage, indenture, contract agreement or other instrument to which 
Guarantor is a party or by which it or its property is bound, or resull in a violation 
ofi orbein conflictwith, or resull in a breach ofany term or provision of any 
judgment order, decree or award ofany court, arbitrator or govemmenlail or 
public instrumentality binding upon Guarantor.or its property, which individually 
or in the aggregate would materially adversely affect Guarantor's ability to 
perfonn its obligatioris under tiiis Guarantee. 

d. Guarantor is not in defaull, and no conditions exists which, with 
notice or lapse of time, or both, would constitute a default by Guaranlor under any 
mortgage, loan agreement deed or trust, indenture or other agreement with respect 
thereto, evidence of indebtedness or olher instrument of a material nature, to 
which il is party or by which il is bound, or in violation of, or in default under, any 
rule, regulation, order, writ judgment, injunction or decree ofany court, arbitrator 
or federal, state, municipal or other governmental authority, commission, board, 
bureau, agency, or instrumentality, domestic or foreign .which individually or in 
the aggregate would materially adversely affect Guarantor's ability to perform its 
obligations under this Guarantee. 

e. There is no action, suit proceeding, inquiry or investigation, at law 
or in equity, or before or by any court, public board or body, pending against 
Guarantor, or of which Guarantor has otherwise received official notice, or which 
to the knowledge of Guarantor is threatened against Guarantor, wherein an adverse 
decision, ruling or fmding would have a material adverse efTect on the Guarantor's 
financial position or its ability to perfonn its obligations tmder this Guarantee. 
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f. All agreements, representations and warranties contained herein or 
made in writing by or on behalf of Guarantor in connection with the transaction 
contemplated hereby shall survive the execution and delivery pf this Guarantee. 

6. Notice. Guarantor shall give written notice to HELCO and H3EP witiiiin ten 
(10) days after (i) the occunence ofany event or circumstance that results in any ofthe 
representations and Wananties made by Guarantor in Section 5 ceasing to be accurate, or 
(ii) the occurrence, with respect to Guarantor, ofany ofthe events specified in paragraphs 
<10) or (11) of Section 7.1A of the PPA as constituting an Event of Default upon fee 
occurrence thereof with respect to HEP. Such notice shall describe, wilh reasonable 
particularity, the evenl or circumstances that has caused such resull and shall speciiy tbe 
effect thereof on all representations and warranties of Guarantor that are affected thereby. 

7, Miscellaneous. 

a. Severabilitv. If any term or provision of this Guarantee or the 
application thereof to any person, entity or circumstance shall to any extent be 
invalid or unenforceable, the remainder of this Guarantee, or the application of 
such term or provision to persons, entities or circumstances other than those as to 
which il.is invalid or uncriforceable. shall not be affected thereby, and each term 
and provision of this Guarantee shall be valid and enfisrceable to the fullest extent 
permitted by law. 

b. No Waiver. Except as specifically provided othenvise herein, the 
failure of either party to enforce at any time any ofthe provisions of this 
Guarantee, or to require at anytime performance by Ihe other party ofany ofthe 
provisions thereof, shall in no way be construed to be a waiver of such provision. 
nor in any way lo affect the validity of this Guarantee or any part hereof, or the 
right of such party thereafter to enforce every such provision. 

c. Modification. No modification or waiver of all or any part of this 
Guarantee shall be valid unless il is reduced to writing and signed by both parties. 

d. Governing Law and Interpretation. Interpretation and performance 
of this Guarantee shall be in accordance with, and shall be controlled by, the laws 
ofthe Stale of Hawaii, other than the laws thereof that would require reference to 
the laws of any otiier jurisdiction. 

e. Counterparts. This Guaranlee may be executed in several 
counterparts and aJl such executed counterparts shall constitute one agreement 
binding on both parties thereto, notwithstanding that both parties may not be 
signatories lo the original or the same counterpart. 
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f. Successorŝ and Assign .̂ This Guarantee shall be binding upon 
Guarantor and its successors and assigns and all persons claiming under or through 
Guarantor or any such successor or assigns, and shall inure to the benefit of, and 
be enforceable hy, HELCO. 

g. Consolidation. In the event tiiat HELCO brings an action to enforce 
this Guarantee during the pendency of any proceeding {arbitration or otherwise) 
between HELCO and HEP, Guarantor shall have tiie option to join suob 
enforcement action with any such pending proceeding. Moreover, Guarantor shall 
have the option to join any such proceeding first brought figainst Guarantor with 
any subsequent proceeding brought against HEP. In each ofthe cases described 
abovê  such joinder option shall extend until such time as a final judgment b 
rendered in the relevant proceeding. 

IN WITNESS WHEREOF. HELCO and Guarantor have caused this Guarantee to 
be executed by tiieir respective duly authorized officers as ofthe date first above written. 

HELGO: GUARANTOR: 

HAWAII ELECTRIC LIGHT COMPANY, BLACK RTVER ENERGY. LLC 
INC. 

By 
Gnechten 
P res iden t 

By 

By V J : ^ 
Name: W N̂N-***-*̂  <&><Vi 
Its:V<*n-..fi:=:fc:> 

By 
Lor le Ann 
TrcBsurer 

Name: 
Its: 

4E19-3S36.£2DII.4 
UKAFn/iio^ na9AM 

•7-
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RBC 
^̂  Centura 

imernaiional SeMcei • Swndby L/C Unh 
2DQD Randolph Road, Snd Floor 
Chsrione. NC 28207 
SWIFT: CNTAUSa3 
Telex: <9606655 CtNTURABKlNU 
(70«) 6&6'14£7 OR (704) 686-1194 
(704) 686-1496 FAX 
1-800-938-6299 

Irrevocable Standby Letter of Credil Number SB002748 

Issue Date: 

Expiry Pate: 

July 15,2004 

July 30.2005 

Applicant: 
Black River Energy, LLC 
6000 Fairview Road, SuHe 600 
Charlone.NC 28210 

Beneflcjary: 
Hawaii Electric Light Company. Inc. ("HELCO") 
P.O. Box 1027 
Hilo, Hawaii 96720-1027 

Atlention: Financial Vice President (Richard A. von Gnechten) 

We hereby establish our Irrevocable Standby letter of credit In the amount of USDI.SOO,000.00 (One Million Five Hundred 
Thousand and 00/100 U.S. Dollars) in your favor at the request and tor the account of Black River Energy, LLC 
(hereinafter referred to ss 'SLACK RIVER") as foltows: 

Funds under this irrevocable standhy letter of aedit are available to the beneficiary against ptesentt^on to us, at our office 
located at 2000 Randolph Road, 2"" Floor, Charloiie. NC 28207, Anention: Imernattonal Services - Standby L/C Unit, of 
the original version of this letter of credit along with such beneficiary's draft drawn at sight on us, marked thereon "Drawn 
under irrevocable standby letter of credit no. SBO02748", and accompanied by the following documents." 

1. Original dated statement on the letterhead of HELCO purportedly signed by the Financial Vic«i President (Richard 
A von Gnechten) [or on the letterhead of the admin is Ira live agent purpoaedly signed by an authorized officer of 
the administrative agent ] stating: 'An event has occurred which entitles HELCO to draw on irrevocable standby 
letter of credit no. SB002748. This siaiement Is a demand for payment under Irrevocable standby letter of credit 
no. SB002748.' 

And 

2. A copy ot wrinen notification from HELCO to BLACK RIVER that (A) en event has occurred which entitles HELCO 
to draw on irrevocable standby letter of credit and (B) such beneficiary intends lo make demand for payment 
under Irrevocable standby letter oJ credit no. SB002748 by presenting the required statement purportedly signed 
by the Financial Vice President (Richard A, von Gnechten). 

SPECIAL CONDITIONS: 

1. Payment under this irrevocable standby letter ct credil will be made to an account at such bank as HELCO shall 
stipulate. The amount or Emounts demanded shall not exceed, in the aggregate, the amount of this irrevocable 
standby letter of credit. 

2. Any paymenl made hereunder shall be made tree and clear of and without aeduction for, or on account of, any 
present or future taxes, levies, imposts, duties, charges, fees, comniissiDns, deductions or withholdings of any 
feature whatsoever and by whomever imposed. 

3. Any reference to the Power Purchase Agreement (as amended, amended and restated or otherwise modified from 
lime lo time, the 'Power Purchase Agreemenl"), Oatec as of October 22, 1997, is for Intormstion purposes only 

Continued on next page which lormE an integral pan of this Credit 
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RBC 
International Services • Standby UC Unit 
2000 Randolph Road, 2nd Floor 

•I Centura char)oti«.Nc28207 
SWIFT: CNTAU533 
Telex: 49606655 CEmURABtClfOTL 
(704) 686-1467 OR (704) 686-1194 
(704) 686-1458 FAX 
1 •800-936-6299 

Irrevocable standby letter of credit no. SB002748 
July 15, 2004 
Page number 2 

and is not incorporated in nor made a part of this irrevocable standby letter of credK. No afterations In the terms of 
the Power Purchase Agreement or in the extent or nature of the payments to be made underthe Power,Purchase 
Agreement, and no allowance of time by you or other forbearance or concession or any other act or omission by 
you which but for this provision might exonerate or discharge the bank shall in any way release the benk from any 
obligation hereunder. 

4. We hereby engage with the beneficiary that a drawing under and in compliance wilh the terms and conditions ot 
this letter of credit will be duly honored on presentation of the sight draft and certificate as specified without 
inquiring as to whether the beneficiary has the righl to draw under this letter if credit and without recognizing any 
objection or claim ot the applicant or any other party of whatsoever nature or kind except for any order from a 
court of competent jurisdiction. 

5. Except as othenvise staled herein, this irrevocable standby letter of credit may not be emended, modified, 
terminated, revoked or cancelled withoul our written consent and the written consent of both applicant and 
beneficiary. Our liability under this credit is limited at the time ot issuance to USD1.500,000.00 (One Million Five 
Hundred Thousand and 00/100 U.S. Dollars). 

6. This irrevocable standby letter of credit shall expire July 30. 2005. 

7. Demands may be made against this irrevocable standby letter of aedit in one or more Increments; however, The 
aggregate of such aemands shall not exceed the amount set fonh in paragraph (5) of this in-evocable standby 
letter of credil, 

8. This letter of credit is transferable by the beneficiary in its entirety (but not in part) to eny transferee whom HELCO 
may certify is a lending institution or representative of lending institutions providing debt finance to HELCO 
("Lenders") and RBC Centura Bank, only, is authorized to act as the transfemng bank. Transfer of HELCO's 
rights under this letter of credit to such trensleree shall be effected upon the presentation to us ol this letter of 
credit accompanied by a certificate in the form ot Annex 1 attached hereto, duly completed and signed by the 
beneficiary. Upon such presentation, we shall forthwith transfer the same to your transferee. The correctness of 
the signature and title of Ihe person signing Ihe transfer term must be verified by your bsnk. In case of any 
transfer under this letter ot credit, the draft and required statement must be executed by the transferee. This letter 
of credit may not be Iransferred lo any person with which U.S. persons are prohibited from doing business wi th 
under U.S. Foreign Assets Control Regulations or other applicable U.S. laws and regulations. 

Drafts drawn hereunder may be executed by the beneficiary. Any draft drawn will be considered as a presentation on 
behalf of the beneficiary and the amount drawn will be reduced from the amount available under the credit. In eny event, 
£ny amount drawn hereunder may not exceed the aggregate amount slated in paragraph 5 of this letter of crediL 

We hereby engage with the beneficiary that drafts accompanied by documents draw in strict compliance with the terms 
and conditions of this irrevocable standby letter o( credit shall be duly honored by us if presented tc us at our office located 
al 2000 Randolph Road, 2"" Floor, Charloiie. NC 26207, Attention: Iniernaiional Services - Standby L/C Unit, on or before 

Continued on next page which forms an integral pan of this Credit 
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Centura 

tnternaiionat Services • Standby ^ C UnK 
2000 Randolph Road, 2nd Floor 
Charlone, NC 38207 
SWIFT: CNTAUS33 
Telex: 49606655 CENTURABKlKTL 
pa4} 686-1467 OR (704) 686-1194 
(704) 686'1498 FAX 
1-800-938-6299 

Irrevocable standby letter of credit no. 5B002748 
July 15,2004 
Pege number 3 

(he expiration date. If a drawing made by the beneficiary hereunder does r\ol, In any instance, conform to the terms and 
conditions of this irrevocable standby letter of credit, the bank shall give such benefidary.prompt notice thai the drawing 
was not effected in accordance with the terms and conditions uf thislrevocable standby letter of credil, stating the 
reasons therefore and that the bank will, upon such beneficiary's instructions, hold any documents at such beneficiary's 
disposal or return the same lo such beneficiary. Upon being notified that the drawing was not effected in conformity wilh 
this irrevocable standby letter of credil, such beneficiary may attempt to correct any such non-conforming drawing lo the 
extent that such beneficiary Is entitled and able to do. 

Presentations may also be made by hand delivery or messenger to: RBC Centura Bank. 2000 Randolph Road, 2 ' 
Charlotte, NC 28207, Attention: Internalional Services - Standby L/C Unit. 

Floor. 

This irrevocable standby lener of credit is subject to the Uniform Customs and Practice for documentary credits (1993 
Revision). Internationa! Chamber of Commerce. Publication no. 500 (the 'UNIFORM CUSTOMS'), to the extent 
applicable. This irrevocable standby letter ol credit shall be deemed to be a contract governed by the Unttorm Customs 
and the Laws of the Stale of Hawaii and, to the extent of any inconsistency between Ihe UNIFORM CUSTOMS and the 
Laws of the State of Hawaii, the laws of ihe state of Hawaii shall control. 

BC CENTURA BANK 

f} .fllaATxn. 
AuIhori2ed Signature 

llmmnjjc \jkoJcU, 
Authorized Sionature 

file:///jkoJcU
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Iniernaiional Servicei • Standby L/C UnK 
2000 Randolph Road, 2nd Floor 
charlotte, NC 28207 
SWin; CNTAUS33 
Telex: 49606655 CENTURABK1NTL 
(704) 686-1467 OR (704) 6&6-1194 
(704) 686-1498 FAX 
V800-93B-6299 

Annex 1 
to Irrevocable standby letter of credit no. 56002746 dated July 15, 2004 

Notice of Transfer 

TO: RBC Centura Bank 
2O00 Randolph Road, 2"^ Floor 
Chadmie, NC 28207 

Attention: Intemational Sennces - Standby UC Unil 

Re; Irrevocable standby letter ot credit no. SB002748 

For value received, the undersigned beneficiary hereby irrevocably transfers to; 

NAME OF TRANSFEREE 

ADDRESS 

Bl) rights ol the undersigned beneficiary lo draw under the above letter ot credil in Its entirety. 

By this trarufer, ell rights of the underEigned beneficiary In such letter of credit ere transferred to the vansteree and the 
transferee shall have the sole rights as beneficiary thereof, including &ole rights tetating to sny amendments vifhether increases or 
exienstons or other amendments and whether now existing or hereafter made, all amendments are to be advised direct to the transferee 
withoul necessity ot any consent of or notice to the undersigned beneficiary.. 

The original of such letter ot credil is returned herewith, and we ask you lo endorse the transfer on the reverse hereof, and 
forward )t direct lo the transferee with your cusiomary notice of transfer. 

Sincerely, 

NAME OF BENFICIARY 

AUTHORIZED NAf^E & TITLE 

AUTHORIZED SIGNATURE 

TELEPHONE NUMBER 

The above signature, with liile as stated, contorms with Ihat on file with us and seme IE authorized for execution of such instruments on 
behalf of the beneficiary. 

NAf^E & ADDRESS OF BANK 

AUTHORIZED NAME & TITLE 

AUTHORIZED SIGNATURE 

TELEPHONE Nur-IEER 
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Intel naVional S«rvice • Standby L/C Unh 
200 Providence Rd., Suite 300 
ChBrlotte. NC 28207 
5.W.IJ.T.: CNTAU533 
Telx: 19606655 aNTURABKINGTL 
(704) 686-1467 OR (704) 686-1194 
(704) 666-1498 fex 
1-800-938-6299 

Irrevocable Standby Letter of Credit Number SB003149 

Applicant: 
Black River Energy, LLC 
6000 Fairview Road, Suite 600 
Chariotte.NC 28210 

Issue Date: June 3D, 2005 

Expiry Dale: June 30,2006 

Beneficiary: 
Hawaii Electric Light Company, Inc. ("HELCO") 
P.O. 80x1027 
Hllo, Hawaii 96720-1027 

Attention: Financial Vice President (Tayne Seklmura) 

We hereby establish our Irrevocable Standby letter of credit in the amount o( USDl ,500,000.00 (One Million Five hundred 
Thousand and 00/100 U.S: Dollars) in your favor at the request and for the account of Black River Energy, LLC .. 
(hereinafter referred to as "BLACK RIVER") as follows: 

Funds under this irrevocable standby letter of credil are available to the beneficiary egainst presentation to us, at our office 
located at 200 Providence Road, 3r^Floor, Charlotte, NC 28207, Atlention: International Services - Standby UC Unit, o l 
the original version of this letter of credit along with such beneficiary's draft drawn at sight on us, marked tiieteon "Drawn 
under irrevocable standby letter ol credit no. SB003149", and accompanied by the following documents.' 

1. Original dated statement on the letterhead of HELCO purportedly signed by the Financial Vice President (Tayne 
Seklmura) [or on the letterhead of the administrative agent purportedly signed by an authorized officer of the 
administrative agent ] stating: "An event has occurred which entitles HELCO to draw on irrevocable standby letter 
of credit no. SB003149. This slatement is a demand for payment under Irrevocable standby letterof credit no-
SB003149." 

And 

2. A copy of written notification from HELCO to BLACK RIVER that (A) an event has occurred which entitles HELCO 
to draw on irrevocable standby letter of credil snd (B) such benefidary intends to make demand for payment 
under irrevocable standby letter of credit no. SB003149 by presenting the required statement purportedly s igned 
by the Financial Vice President (Tayne Seklmura). 

SPECIAL CONDITIONS: 

1. Payment under this irrevocable standby letter of credit will be made to an account at such bank as HELCO shal l 
stipulate. The amount or amounls demanded shall not exceed, in the aggregate, the amount ot this irrevocable 
standby letter of credK-

2. Any paynr̂ enl made hereunder shall be made Itee and clear of and without deduction lor, or on account o l , any 
present or future taxes, levies, imposts, duties, charges, fees, commissions, deductions or withholdings o l any 
nature whatsoever and by whomever imposed. 

3. Any reference to the Power Purchase Agreement (es amended, emended and restated or otherwise modified f rom 
time to time, the 'Power Purchase Aoteement"). dated as of October 22. 1997, is for inlormation purposes on ly 

Conlinued on next page which forms an integral pan of ihis Credit 
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Inierneiional Service - Standby l ^ Unll 
R B C 200 Providence Rd^ Suite 300 
f f ^ n f l i r a Charlotte, NC 26207 
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Telx: 49606655 CENTURABKINGTL 
(704) 686-1467 OR (704) 686-1194 
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1.800-938-6299 

In-evocable standby letter of credit no. SB003149 
June 30,2005 
Page number 2 

end Is nol incorporated in nor made a part of this irrevocable standby letter of credit No alterations tn the terms of 
the Power Purchase Agreement or in the extent or nature of the payments to be made under the Power Purchase 
Agreement, and no allowance of lime by you or other forbearance or concession or any olher act or omission by 
you which but lor this provision might exonerate or discharge Ihe bank shall In any way release the bank from any 
obligation hereunder. 

4. We hereby engage with the beneficiary that a drawing under and in compliance with the terms arid conditions of 
this letter of credit will be duly honored on presentation of the sight draft and certificate as specified without 
inquiring as to whether the beneficiary has the right to draw under this letter If credit and without recognizing any 
objection or daim of the applicant or any other party of whatsoever nature or kind except (or any order from a 
court of competent Jurisdiction. 

5. • Except as othenvise slated herein, this irrevocable standby letter of credit may nol be emended, modified, 
terminated, revoked or cancelled without our written conseni and the written consent of both applicant and 
beneficiary. Our liability under this credit is limited at the time of issuance to USDl ,500,000.00 (One Million Five 
Hundred Thousand and 00/100 U.S. Dollars). 

6. This inevocable istandby letter ol credit shall expire June 30, 2006. 

7. Demands may be made against this irrevocable standby ienerof credit in one or more increments; however, the 
aggregate of such demands shall not exceed the amouni sel forth in paragraph (5) of this Irrevocable standby • 
letter of credit 

8. This letter of credit is transferable by the beneficiary in its entirety (but not in pan) to any transferee whom HELCO 
may cenify \$ a lending Inslitulion or representative of lending institutions providing debt finance lo HELCO 
("Lenders') snd RBC Centura Bank, only, is authorized to act as the transferring bank. Transfer of HELCO'S 
rights under Ihis letter of credit lo such transferee shall be effected upon the presentation to us of this letter of 
credit accompanied by a certificate in the form of Annex 1 attached hereto, duly completed end signed by the 
beneficiary. Upon such preseniation, we shall fonhwith transfer the same to your transferee. The correctness of 
the signature and liile cf the person signing the transfer form must be verified by your bank. In case of any 
transfer under this letter of credit, the draft and required stalemenl must be executed by the transferee. This letter 
of credit may notbe transferred lo any person with which U.S. persons are prohibited from doing txislness with 
under U.S. Foreign Assels Control Regulations or other applicable U.S. laws and regulations. 

Drafts drawn hereunder may be executed by Ihe beneficiary. Any draft drawn will be considered as a presentation on 
behalf ol the beneficiary and the amount drawn will be reduced from the amount available under the credit In any event, 
any amount drawn hereunder may not exceed Ihe aggregate amount stated in paragraph 5 of this letter of credit. 

We hereby engage with Ihe beneficiary thai drafts accompanied by documents draw in strict compliance wiih the terms 
and conditions of this irrevocable standby letter of credit shall be duly honored by us if presented to us at our office located 
al 200 Providence RoSd. 3rd Floor, Charlotte, NC 28207, Atlenlion: International Services - Standby L/C Unit, on or before 

Continued on next page which forms an integral part of this Credit 
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_ j _ _. Inter national Ser^ke • Standby UC Unit 
R B C 200 Providence Rd., Suite 300 

73 Centura charlotte, NC 28207 
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Irrevocable standby letter of credit no. SB003149 
June 30,2005 
Page numtwr 3 

the expiration date. If a drawing made by the beneficiary hereunder does not, in any instance, conform tb the terms and 
conditions of this irrevocable standby letter of credil, the bank shall give such beneficiary prompt notice that the drav/ing 
was not effected in accordance with Ihe terms and conditions of this irrevocable standby letter of credit, stating the ' 
reasons therefore end that the bank will, upon such beneficiary's instructions, hold any documents at such beneficiary's 
disposal or return the same to such beneficiary. Upon being notified that the drawing was not etiected in conformity with 
this irrevocable standby letter of credit, such beneficiary may stiempl to correct any such non-conformirig drawing lo the 
extent that such beneficiary is entitled and able to do. 

Presentations may also be made by hand delivery or messenger to: RBC Centura Bank, 200 Providence Boed, 3r* Floor, 
Charlotte, NC 28207. Attention: International Services - Standby L/C Unit. 

This irrevocable standby letter of credit is subject lo the Uniform Customs and Practice lor documentary credits (1993 
Revision). International Chamber of Commerce, Publication no. 500 (the "UNIFORM CUSTOMS"), to the extent 
applicable. This irrevocable standby letter of credit shall be deemed to be a contract governed by the Uniform Customs 
and the Laws of the State of Hawaii and, to the extent of any inconsistency between the UNIFORM CUSTOMS and the 
Laws of the State of Hawaii, the laws of the slate of Hawaii shall control. 

/ 

% 
'Authorized Signature Authorized Signature 

RBC CENTURA BANK ^ j y^ 
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_ _ 1., International Service - Standby L/C Unit 
R B C 200 Providence Rd., Suite 300 
Centura charion*. NC 2B207 
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Telx: 4S606655 CENTURABKINGU 
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Annex 1 
to Irrevocable standby letter ol aedit no. SBO03149 dated June 30, 2005 

Notice of Transfer 

TO: RBC Centura Bank 
200 Providence Road, 3rd Fkwr 
Chariotte.NC 28207 

Atlention: Intemational Sen/ices - Standby L/C Unit 

Re; {Revocable standby letter of credil no. SB003149 

For value received, the undersigned beneficiary hereby irrevocably transfers to: 

NAME OF TRANSFEREE . 

ADDRESS ' 

ell rights of the undersigned benefidary to draw urufer the above letter of credit In hs entirety. 

By this transfer, all rights of the undersigned beneficiary in such letter of aedit are transferred to the iransteree and the 
IrBnsteree shell have the sole rights es beneficiary thereol, including sole rights relating to any amendments whethei Inaeases or 
extensions or other amendments and whether now existing or hereafter made, all amendments are to t>e advised direct to Ihe tfansteree 
without necessity of any consent of or notice to the undersigned beneficiary. 

The original of such letter of credit is returned herewith, and we ask you to endorse the transfer on the reverse hereof, end 
forward it direct to the iransJeree vwth your customary notice o( transfer. 

Sincerely, 

NAME OF BENFICIARY 

AUTHORIZED NAME & TITLE 

AUTHORIZED SIGfMTURE 

TELEPHONE NUMBER 

The atwve signature, vAth title as slated, conforms with that on file wilh us end same is aulhoriaed.for execution of sucJi instruments on 
behalf of the beneficiary. 

NAME & ADDRESS OF BANK 

AUTHORIZED NAME & TITLE 

AUTHORIZED SIGNATURE 

TELEPHONE NUMBER 

¥%L. 
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International Service - Standby L/C Untt 
200 Providence Rd« Suite 300 
ChBriotte. NC 28207 
S.W.I.F.T.: CNTAUS33 
Telx: 49606655 CENTURABKINGTL 
(704) 686-1467 OR (704) 686-1194 
(704) 686-1498 fax 
1-800-538-6299 

Irrevocable Standby letter Of Credit Number SB003150 

Issue Date: 

Expiry Date: 

June 30, 2005 

June 30, 2006 

Applicant: 
Black River Energy, LLC . 
6000 Fairview Road, Suite 600 
Chariotte.NC 28210 

Beneficiary: 
Hawaii Electric Light Company, Inc. ("HELCO") 
P.O. Box 1027 
Hllo, Hawaii 96720-1027 

Atlention: Financial Vice President (Tayne Seklmura) 

We hereby establish our Irrevocable Standby letter of credil in the amouni of USDl ,500,000.00 (One Million Five Hundred 
Thousand and 00/100 U.S. Dotlars) in your lavor at the request and for the account ol Stack River Energy, LLC • 
(hereinafter referred lo as "BLACK RIVER") as follows: 

Funds under this irrevocable standby letter of credil are available to the beneficiary against presentation to us, at our office 
located al 200 Providence Road, 3r* Floor, Charlotte. NC 28207, Atlention: International Services - Standby L/C.UnIt, of 
the original version of this letter of credit along with such beneficiary's draft drawn et sight on us. marked thereon "Drawn 
under irrevocable standby letter of credit no. EB003150", and accompanied by the following documents." 

1. Original dated slatement on the letterhead of HELCO purportedly signed by the Financial Vice President (Tayne 
Seklmura) [or on the letterhead of the administrative agent purportedly signed by an authorized officer ol Ihe 
administrative agent ] staling: 'An event has occurred v% îch entitles HELCO to draw on irrevocable standby letter 
of credit no. SB003150. This ststemem is a demand for payment under irrevocable standby letter o l credit no . 
SB003150." 

And 

2. A copy of written notification from HELCO to BLACK RIVER that (A) an event has occurred which enlitles HELCO 
to draw on irrevocable standby letter of credit and (B) such beneficiary intends tc meke demand for payment 
under irrevocable standby letter ol credit no. SB003150 by presenting Ihe required statement purportedly signed 
by the Financial Vice President (Tayne Seklmura). 

SPECIAL CONDITIONS: 

1. Payment under this irrevocable standby letter of credit will be made to an account al such bank as HELCO shal l 
stipulate. The emounl or amounts demanded shall not exceed, in ihe aggregate, the amount of this irrevocable 
standby letter of credit. 

2. Any payment made hereunder shall be made free and clear of and without deduction for, or on account of, any 
present or future taxes, levies, imposts, duties, charges, fees, commissions, deductions or withholdings of any 
nature whatsoever and by whomever imposed. 

3. Any reference lo the Power Purchase Agreemenl (as emended, amended and restated or otherwise modified from 
time to time, the "Power Purchase-Agreement"), dated as of October 22. 1997. is for inlormation purposes only 

Continued on next page which forms an integral part of this Credit 
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International Service - Standby UC Unit 
R B C 200 Providence Rd* S'uHc 300 
Centura charlotte, NC 28207 
v . » - i I » u I u 5.W.IJ.T.: CNTAUS33 

Telx: 49606655 CENTURABHINGTI 

(704) 686-1467 OR (704) 686-1194 
(704) 686-1498 fax 
1-B0O-938-6299 

Irrevocable standby letter of credil no. SB003150 
June 30, 2005 
Pege number 2 

and is not incorporated in nor made a pan of this irrevocable standby letter of credit. No alterations In the terma of 
the Power Purchase Agreemenl or in the extent or nature of the payments to be made under the Power Purchase 
Agreement, and no allowance of time by you or other forbearance or concession or any other acl or omission by 
you which but for this provision might exonerate or discharge the bank shall In any way release the benk f rom any 
obligation hereunder. 

4. We hereby engage with the beneficiary that a drawing under and in compliance with the terms and conditions of 
this letter of credit will be duly honored on presentation of the sight draft and certificate as specified without-
inquiring as to whether the benefidary has the right to^draw under this letter if credK and without recogniz.infl any 
objection or claim of the applicant or any other party of whatsoever nature or kind except for any order from a 
court of competent jurisdiction. 

5. Except as othenvise stated herein, this irrevocable standby letter of credit may not be amended, modified, 
terminated, revoked or cancelled w/ilhout our written consent and Ihe written conseni of both applicant ar>d 
beneficiary. Our liability under this credit is limited at the time of issuance to USDl,500,000.00 (One Million Five 
Hundred Thousand and 00/100 U.S. Dollars). 

6. This irrevocable standby letter of aedit shall expire June 30, 2006. 

7. Demands may be made against this irrevocable standby letter of credit In one or more increments; however, the 
aggregate of such demands shall not exceed the amouni set forth in paragraph (5) of this irrevocable standby. 
letter of credit 

8. This letter of credit is transferable by the beneficiary in its entirety (bul nol in part) to any transferee wrhom HELCO 
may certify is a lending institution or representative of lending institutions providing debt finance to HELCO 
("Lenders") end RBC Centura Bank, only, is authorized to act as the transferring bank. Transler ol HELCO's 
rights under this letter of credit to such transferee shall be effected upon the presentation to us of this letter of 
credil accompanied by a cenificale In the form of Annex 1 attached hereto, duly completed and signed by t he 
beneficiary. Upon such presentation, we shall forthwith transfer the same to your transferee. The correctness of 
Ihe signature and title of the,person signing the transfer lorm must be verified by your bank. In case of any 
transfer under this lener of credit, the draft and required statement must be executed by the transferee. Th is le t ter 
of credit may not be transferred to any person wilh which U.S. persons are prohibited from doing business wi th 
under U.S. Foreign Assels Control Regulations or other applicable U.S. laws and regulations. 

Drafts drawn hereunder may be executed by the beneficiary. Any draft drawn will be considered as a preseniation on 
behall ol the beneficiary and the amount drawn will be reduced trom the amount available under the oediL in any event, 
any amount drawn hereunder may not exceisd the aggregate amount staled in paragraph 5 of this letter of credit. 

We hereby engage with the beneficiary that drafts accompanied by documents draw in strict compliance with the t e r m s 
and conditions of this irrevocable standby letter of credil shall be duly honored by us if presented to us at our office lociated 
at 200 Providence Road, 3rd Fioor, Charlotte. NC 28207, Altention: International Services - Standby L/C Unit on or before 

Continued on nexl page which forms an integral part of this Credit 

I m 
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j - ^ Y J ^ International Service - Standby iTC Unit 
R B C 200 Providence Rd., Suite 300 
CpntUTa Charlotte, NC 28207 
v . < ^ i i i u i « S.W.I.F.T.: CNTAU533 

Telx: 49606655 CENTURABKINGTL 
(704) 686-1467 OR (704) 686-1194 
(704) 686-1498 fax 
1-800-938-6299 

Irrevocable standby letter of credit no. SB003150 - * 
June 30. 2006 
Pege number 3 

the expiration date. If a drawing made by the beneficiary-hereunder does not, in any instance, conform lo the terms and 
conditions of this irrevocable standby letter of credil, the bank shall give such beneficiary prompt notice that the drawing 
was not effected in accordance wilh the lemns and conditions of this irrevocable standby letter of credit, stating the 
reasons therefore and that the bank will, upon such beneficiary's instructions, hold any documents al such beneficiary's 
disposal or return the same to such beneficiary. Upon being notified that the drawing was not effected in confonmlty with 
this irrevocable standby letter of credit, such beneficiary may attempt to correct any such non-conforming drawing to the 
extent that such beneficiary is entitled and ablelo do. 

Presentations may also be made by hand delivery or messenger to: RBC Centura Bank. 200 Providence Road. Sr*" Floor, 
Chariotte. NC 28207, Attention: International Services - Standby.L/C Unit. 

This irrevocable standby letter of credil is subject to the Uniform Customs and Practice for documentary credits (1993 
Revision). International Chamber of Commerce, Publication no. 500 (the 'UNIFORM CUSTOMS"), to the extent 
applicable. This irrevocable standby letter of credil shall be deemed to be a contract governed by Ihe Unifonn Customs 
and the Laws of the State of Hawaii and, lo the extent of any inconsistency between the UNIFORM CUSTOMS and the 
Laws of the Slate of Hawaii, the laws of the state of Hawaii shall control. 

RBC CENTURA BANK 

'Authorized Signature Authorized Signature 
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RBC 
Centura 

International Service • Standby L/C Unit 
200 Providence Rd., SuKt 300 
Charlotte, NC 28207 
5.W.I.F.T.:CNTAU533 
Telx: 49606655 CENTURABKINGTL 
(704) 686-1467 OR (704) 686-1194 
(704) 686-1498 fax 
1-800-938-6299 

TO: 

Attention: 

Re: 

Annex 1 
lo Irrevocable standby letter of credil no. SBO0315O dated June 30,2005 

Notice of Transfer 

RBC Centura Bank 
200 Providence Road, 3rd Floor 
Charlotle, NC 28207 
Intemational Services - Standby L/C Unit 

Irrevocable standby letter of credil no. SB003150 

For value received, the undersigned lieneficiary hereby irrevocably iransfers to: 

NAME OF TRANSFEREE 

ADDRESS 

all rights of the undersigned berreficiary to drew under the above letter of credil In Its entirety. 

By Ihis transfer, all rights of the undersigned beneficiary In such letter of credit are transferred lo the transferee and the 
transferee shall have the sole rights as beneficiary thereof, including sole rights relating lo any amendments wrwthcr increases or 
extensions or other amendments and whether now existing or hereafter made, all amendments are to be advised direct to the iransleree 
withoul necessity of any consent of or notice lo the underslgrwd beneficiary. 

The original of such letter ol credil is retumed herewKh, and we esk you to endorse the transler on the reverse hereof, a n d 
forward il dired lo the transferee v^th your customa^ notice of transfer. 

Sincerely, 

NAME OF BENFICIARY 

AUTHORIZED NAME & TfTLE 

AUTHORIZED SIGNATURE 

TELEPHONE NUMBER 

The above signature, with title as slated, conforms with that on file with us and same is authorized for execution ot such instruments on 
behalf of the beneficiary. 

NAME & ADDRESS OF BANK 

AUTHORIZED NAME & TITLE 

AUTHORIZED SIGNATURE 

TELEPHONE NUMBER 
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AMENDMENT TO CONSENT AND AGREEMENT 
CONCERNING CERTAIN ASSETS 

OF JONES CAPITAL, LLC 

THIS AMENDMENT TO CONSENT AND AGREEMENT CONCERNING CERTAIN 
ASSETS OF JONES CAPTTAL, LLC (this "Araendment") is made and entered into effective as 

BLACK RIVER ENERGY, LLC, a Delaware linuted 
HAMAKUA ENERGY PARTNERS, LP, a Hawaii 

limited liability partnership ("HEP"), and HAWAU ELECTRIC LIGHT COMPANY. INC., a 
Hawaii corporation ("HELCO"). 

A S S E i S OF JUJNta LATIJ AL, LLU (ini! 
of M(U\ X(/__, 2006, by and among Bl 
liability cempany ("Black River Energy"), 

R E £ I I A L S 

A. Black River Energy, HEP and HELCO have entered into that certain Consent and 
Agreement Conceraing Certain Assets of Jones Capilal. LLC, dated and effective May 26,2004 
(the "Consent and Agreement"), which, among other things, concems Black River Energy's 
causing the issuance and periodic renewal of a Letter of Credit and delivery of same to ffiLCO. 

B. Black River Energy, HEP and HELCO each desire to amend the Consent and 
Agreemenl to memorialize a modification to the terms and conditions conceming Black River 
Energy's periodic renewal ofthe Letter of Credil. 

A £ R E E M E N I 

Black River Energy, HEP and HELCO hereby agree to amend the Consent and 
Agreement as follows: 

1. Subparagraph 2(c') of Consent and Agreement. Subparagraph 2(c) of the Consent 
and Agreement (conceming the Letter of Credit) is hereby deleted in its entirety and replaced as 
follows: 

"(c) from the date the BRE Guarantee is to be issued and delivered to HELCO 
pursuant lo paragraph 1 above through the thirtieth (30'̂ ) day following the period the BRE 
Guaranlee is to remain in frill force and eftccl pursuant lo the second sentence of Section 2(b) of 
the BRE Guarantee, Black River Energy shall mainiain or cause to be maintained in frill force 
and effect a Lener of Credit, and shall, no later than thirty (30) days prior to the expiration ofthe 
term of any Lener of Credit then in effect, cause either (i) the issuer of the then cunent Letter of 
Credit or (ii) a new issuer of a replacement Letter of Credit to notify HELCO that it intends to 
replace such Letter of Credit with a newly issued Letter of Credit, and any failure to mainiain a 
Lener of Credit in full force and effect or provide notice of a replacement Letter of Credit as 
aforesaid, shall constitute grounds for HELCO to draw down the full amount ofthe Letter of 
Credit regardless of whether or nol HELCO would otherwise then be entitled to demand payment 
from HEP under the PPA or from Black River Energy under the BRE Guarantee, and any such 
amounls drawn on the Leder of Credit pursuant Io this subparagraph (c) shall be (i) held by 
HELCO as security for Black River Energy's performance of its obligation to mamtain and 
replace Ihe Leiler of Credit as aforesaid, until such time as a new Letter of Credit is issued and 

*I819'«993-3 2 80.3.032 656-00001 
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delivered to HELCO, and (ii) upon the issuance and delivery of a new Letter of Credit as 
aforesaid, paid over to Black River Energy or its designee without interest;" 

2. Subparagraph 7(c) ofthe Consent and Agreement. Subparagraph 7(c) 
(conceraing "Entire Agreement") ofthe Consent and Agreement shall be amended to include this 
Amendment as part ofthe Consent and Agreement 

3. Defmed Terms. Unless otherwise indicated, the capitalized terms used in this 
Amendment shall have the same meanings as set forth for those terms in the Consent and 
Agreement. 

4. No Other Change or Effect. Except as expressly provided in this Amendment, in 
all other respects, the Consent and Agreement shall remain unmodified and in frill force and 
effect. 

5. Counterparts. This Amendment may be executed in any number of counterparts, 
each of which shall be deemed an original, but all of which together shall constitute one and the 
same instrument. 

6. Facsimile Signattu-es. Facsimile signatures on this Amendment shall be treated as 
originals, provided that the parly so executing this Amendment by facsimile shall send an 
original signed confirmation copy of this Amendment to the other party by mail. 

IN WTTNESS WHEREOF, the parties hereto have caused this Amendment to be 
executed by their respective duly authorized officers as ofthe date first written above. 

BLACK RTVER ENERGY, LLC, 
a Delaware limited liabilib'company 

By Q g ^ 
Name: WllllaiD A, Gamett 
hs: President 

HAWAII ELECTRIC LIGHT COMPANY, 
INC., a Hawaii corporation 

Name: Tayne S. Y. Sekirnura 
Its: Vice Pr-esident 

HAMAKUA ENERGY PARTNERS, LP. a 
Hawaii limited liability parmership 

By ^ i^-Q, - . - - V» 

By 
Name: Lorie Ann Nag4ja 
j^g. Treasurer 

Name: William A. Gamett 
Its: President 

1819-09950280.2.0;;656-OOO0I 
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AMENDMENT TO GUARANTEE AGREEMENT 
BETWEEN BLACK RIVER ENERGY, LLC 

AND HAWAII ELECTRIC LIGHT COMPANY, INC. 

THIS AMENDMENT TO GUARANTEE AGREEMENT BETWEEN BLACK lUVER 
ENERGY, LLC AND HAWAII ELECTRIC LIGHT COMPANY, INC. (this "AmeDdmenfO is 
made an entered into effective as of MgUn ^ ^ ^ 2006, by and between HAWAII 
ELECTRIC LIGHT COMPANY, INC., a H^ai i coiporation ("HELCO") with principal offices 
in Hilo, Hawaii, and BLACK RTVER ENERGY, LLC, a Delaware limited liability company 
("Guarantor") with principal offices in Charlotte, North Carolina. 

E E C I T A L S 

A. HELCO and Black River Energy, have entered into that certain Guarantee 
Agreement Between Black River Energy, LLC and Hawaii Electric Light Company, Inc., 
undated but signed on May 26,2004 (the "Guarantee"), which, among other things, concems 
Guarantor's causing the issuance and periodic renewal of a Lener of Credit and delivery of same 
to HELCO. 

B. HELCO and Guarantor each desire to amend the Guarantee to memorialize a 
modification to the terms and conditions conceming Guarantor's periodic renewal ofthe Letter of 
Credit. 

A G R E E M E N J 

HELCO and Guarantor hereby agree to amend the Guaranlee as follows: 

1. Section 2(6) of Guarantee. Section 2(d) of tbe Guarantee (conceming the Letter 
of Credit) is hereby deleted in its entirety and replaced as follows: 

"(d) As a material obligation of Guarantor under this Guarantee, Guarantor 
shall, from the dale first wrinen above through the thirtieth (30*) day following the period this 
Guarantee is to remain in full force and effect pursuant to the second sentence of Section 2(b) 
hereof, mainiain or cause to be maintained in full force and effect a Letter of Credit as required 
by the Consent and Agreemem, and shall, no later than thirty (30) days prior lo the expiration of 
the term ofany Letter of Credil then in effect, cause either (i) the issuer ofthe then current Letter 
of Credil or (ii) a new issuer of a replacement Letter of Credit to notify HELCO Ihat it intends to 
replace such Letter of Credit with a newly issued Letter of Credit, and any failure to maintain a 
Letter of Credil in full force and effect or provide notice of a replacement Letter of Credit as 
aforesaid, shall consiitute grounds for HELCO to draw down the frill amount ofthe Letter of 
Credil regardless of whether or not HELCO would otherwise then be entitled to demand payment 
from Guaramor under this Guarantee. Any such amounts drawn on the Letter of Credit pursuant 
to this subparagraph (d) shall be (i) held by HELCO as security for Guarantor's performance of 
its obligation lo mainiain and replace the Letter of Credil as aforesaid, until such time as a new 
Letter of Credil is issued and dehvered lo HELCO, and (ii) upon the issuance and delivery of a 
new Leiler of Credil as aforesaid, paid to Guarantor or its designee withoul interest;" 

d859-667fr-9fiW.3.0J2656-O0001 
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2. Defined Terms. Unless otherwise indicated, the capitalized terms used in this 
Amendment shall have the same meanings as set forth for those terms in the Guarantee. 

3. No Other Change or Effect. Except as expressly provided in this Amendment, in 
all other respects, the Guarantee shall remain unmodified and in full force and effect. 

4. Counierparts. This Amendment may be executed in any number of counterparts, 
each of which shall be deemed an original, but all of which together shall constitute one and the 
same instrument 

5. Facsimile Signatures. Facsimile signatures on this Amendment shall be treated as 
originals, provided that the party so executing this Amendment by facsimile shall send an 
original signed confirmation copy of this Amendment lo the other party by mail. 

IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be 
executed by their respective duly authorized officers as ofthe date first written above. 

HELCO: 
/LIGHT 

HAWAII ELECTRIC COMPANY, INC. 

Bv '^^U/rn^S-'>^SM^A>y^ 
Name: Tayne S. Y. Seklmura 
Its: Vice President 

Bv Q ^ \ M j ( ^ A A y v t ^ y r ^ ^ 

Name: Lorie Ann Nagata 
Its: Treasurer 

GUARANTOR: 

BLACK RTVER ENERGY. LLC 

By 

Name: William A. Garnett 
Its: President 

Name: 

Its: 

.ifiio-AftiA.oAAz 1 n<o»;<;winnni 
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AMENDMENT TO CONSENT AND AGREEMENT 
CONCERNING CERTAIN ASSETS 

OF 
TPS HAMAKUA, INC. AND TPS HAWAII, INC. 

THIS AMENDMENT TO CONSENT AND AGREEMENT CONCERNING CERTAIN 
ASSETS OF TPS HAMAKUA, INC. AND TPS HAWAII, INC. (this "Amendment") is made 
and entered into effective as of Mabf ^ G . 2006, by and among BR LANDING. LLC a 
Delaware limited liability company, ( 3 R Landing"), BLACK RTVER ENERGY. LLC. a 
Delaware limited liability company ("Black River Energy"), HAMAKUA ENERGY 
PARTNERS, LP, a Hawaii limiied liability partnership ("HEP"), and HAWAfl ELECTRIC 
LIGHT COMPANY. INC., a Hawaii coiporation ("HELCO"). 

R E C I T A L S 

A. BR Landing, Black River Energy, HEP and HELCO have entered into that certain 
Consent and Agreement Concerning Certain Assets of Jones Capital, LLC. dated and effective 
July 15, 2004 (the "Conseni and Agreemenl"), which, among other things, concems Black River 
Energy's causing the issuance and periodic renewal of a Letter of Credit and delivery of same to 
HELCO. 

B. BR Landing, Black River Energy, HEP and HELCO each desire to amend the 
Consent and Agreement to memorialize a modification to the terms and conditions conceming . 
Black River Energy's periodic renewal ofthe Letter of Credit. 

A G R E E M E H I 

BR Landing, Black River Energy, HEP and HELCO hereby agree to amend the Consent 
and Agreement as follows: 

1. Subparagraph 2(c) of Conseni and Agreement. Subparagraph 2(c) ofthe Consent 
and Agreemenl (conceming the Letter of Credit) is hereby deleted in its entirety and replaced as 
follows: 

"(c) from the date Ihe Buyer Guarantee is to be issued and delivered to 
HELCO pursuanl to paragraph 1 above through the thirtieth (30'̂ ) day following Ihe period the 
Buyer Guaranlee is lo remain in full force and effect pursuant to the second sentence of Section 
2(b) ofthe Buyer Guarantee, Black Rivei Energy shall mainiain or cause Buyer to maintain in 
full force and effect a Lener of Credit, and shall, no laler Ihan thirty (30) days prior to the 
expiration ofthe term ofany Letter of Credit then in effect, cause either (i) the issuer ofthe then 
current Letter of Credit or (ii) a new issuer of a replacement Letter of Credit to notify HELCO 
lhal il intends to replace such Letter of Credit with a newly issued Letter of Credil, and any 
failure to maintain a Letter of Credit in full force and effect or provide notice of a replacement 
Letter of Credil as aforesaid, shall consiitute grounds for HELCO to draw down the full amount 
ofthe Lener of Credil regardless of whether or not HELCO would olherw-'ise then be entitled lo 
demand pa}7nent from HEP under ihe PPA or from Black River Energy under the Buyer 
Guaranlee, and any such amounts drawn on the Letter of Credil pursuanl to ihis subparagraph (c) 

a?*5-Jl931-9136.3.012656-00001 
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shall be (i) held by HELCO as security for Black River Energy's performance of its obligation to 
maintain and replace the Letter of Credit as aforesaid, until such time as a new Letter of Credit is 
issued and delivered to HELCO, and (ii) upon the issuance and dehvery of a new Letter of Credit 
as aforesaid, paid over to Black River Energy or its designee withoul interest;" 

2. Subparagraph Kb) ofthe Consent and Agreement. Subparagraph 7(b) 
(conceming "Entire Agreemenl") ofthe Consent and Agreement shall be amended to include this 
Araendment as part ofthe Consent and Agreement 

3. Defined Terms. Unless otherwise indicated, the capitalized terras used in this 
Amendment shall have the same meanings as set forth for those terms in the Consent and 
Agreement 

4. No Other Change or Effect. Except as expressly provided in this Amendment, in 
all other respects, the Conseni and Agreement shall remain uiunodified and in full force and 
effect. 

5. Countemarts. This Amendment may be executed in any ntimber of counterparts, 
each of which shall be deemed an original, but all of which together shall constitute one and the 
same instmment 

6. Facsimile Signatures. Facsimile signatures on this Amendment shall be treated as 
originals, provided that the party so executing this Amendment by facsimile shall send an 
original signed confirmation copy of this Amendment to the other party by mail. 

IN WTTNESS WHEREOF, the parties hereto have caused this Amendment to be 
executed by their respective duly authorized officers as ofthe dale first written above. 

Signature page follows; the remainder of this page is intentionally left blank. 

4845-4931-9421.2.052656-00001 



BLACK RIVER ENERGY, LLC, 
a Delaware limited liability company 

By 
Name: William A. Garnett 
Its: President 

BR LANDING LLC, 
a Delaware limited liability company 

By V^xQii: ."x^ 

HAMAKUA ENERGY PARTNERS, LP, a 
Hawaii limited liability partnership 

By U-SiSl \ i " ^ I H S ^ 
Name: William A. Gamett 
Its: President 
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HAWAII ELECTRIC LIGHT COMPANY. 
INC., a Hawaii corporation 

By 
Name: Tayne S, Y. Seklmura 
Its: Vice President 

By d w C C ^ ^ M . ^ 

Name: Lorle Ann Nag 
Its: Treasurer 

n NaqSxa 

Name: William A. Garnett 
Its: President 

<845-493l-9d24.:.053656-O0O0I 
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AMENDMENT TO GUARANTEE AGREEMENT 
BETWEEN BLACK RIVER ENERGY, LLC 

AND HAWAII ELECTRIC LIGHT COMPAN'Y, INC. 

THIS AMENDMENT TO GUARANTEE AGREEMENT BETWEEN BLACK RIVER 
ENERGY, LLC AND HAWAII ELECTRIC LIGHT COMPANY, INC. (this "Araendment") is 
made an entered into effective as of M^-y v ( . , 2006, by and between HAWAII 
ELECTRIC LIGHT COMPANY, INC., alfawaii corporation ("HELCO") with principal offices 
in Hilo, Hawaii, and BLACK RTVER ENERGY, LLC, a Delaware limited liability company 
("Guarantor") with principal offices in Charlotte, North Carolina. 

E E C I I A L S 

A. HELCO and Black River Energy, have entered into that certain Guarantee 
Agreement Between Black River Energy, LLC and Hawaii Electric Light Company, Inc., dated 
and effective July 15, 2004 (the "Guaranlee"), which, among other things, concems Guarantor's 
causing the issuance and periodic renewal of a Letter of Credil and delivery of same lo HELCO. 

B. HELCO and Guaranlor each desire to amend the Guarantee to memorialize a 
modification lo the terms and conditions conceming Guarantor's periodic renewal ofthe Letter of 
Credit 

A G R E E M E N J 

HELCO and Guaranlor hereby agree to amend the Guarantee as follows: 

I. Section 2(d) of Guarantee. Seciion 2(d) of the Guarantee (conceming the Letter 
of Credit) is hereby deleted in its entirety and replaced as follows: 

"(d) As a material obligation of Guarantor under this Guarantee, Guarantor 
shall, from the dale firsl written above through the thirtieth (30'*') day following the period this 
Guaranlee is to remain in full force and effect pursuant to the second senlence of Section 2(b) 
hereof, maintain or cause to be maintained in frill force and effect a Letter of Credit as required 
by the Consent and Agreement, and shall, no later than thirty (30) days prior to the expiration of 
the lemi ofany Letter of Credil then in effect, cause either (i) the issuer ofthe then current Letter 
of Credil or (ii) a new issuer of a replacement Letter of Credit to notify HELCO that it intends to 
replace such Letter of Credil with a newly issued Letter of Credit, and any failure to maintain a 
Letterof Credil in full force and effect or provide nolice of a replacement Letter of Credit as 
aforesaid, shall consiitute grounds for HELCO to draw down the full amoimt ofthe Letter of 
Credil regardless of whether or nol HELCO would otherwise ihen be entitled to demand payment 
from Guaranlor under this Guaranlee. Any such amounts drawn on the Letter of Credit pursuant 
10 this subparagraph (d) shall be (i) held by HELCO as security for Guarantor's performance of 
its obligation to maintain and replace ihe Letter of Credil as aforesaid, until such time as a new 
Leiler of Credil is issued and delivered lo HELCO, and (ii) upon the issuance and delivery of a 
new Letter of Credil as aforesaid, paid to Guarantor or its designee without interest;" 

2. Defined Terms. Unless olher\\'ise indicated, the capitalized terms used in this 

jio.i»..-.T)n.^<fw 1 nf>f.^ft.f\fWt} 
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Amendment shall have the same meanings as set forth for those terms in the Guarantee. 

3. No Other Change or Effect. Except as expressly provided in this Amendment, in 
all other respects, the Guaranlee shall remain unmodified and in full force and effect. 

4. Countemarts. This Amendment may be executed in any number of coimterparts, 
each of which shall be deemed an original, but all of which together shall constitute one and the 
same instrument 

5. Facsimile Signatures. Facsimile signatures on this Amendment shall be treated as 
originals, provided that the party so executing this Amendment by facsimile shall send an 
original signed confirmation copy of this Amendment lo the other party by mail. 

IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be 
executed by their respective duly aulhorized officers as ofthe date first written above. 

HELCO: 
/LIGHT 

HAWAB ELECTRIC COMPANY, INC. 

GUARANTOR: 

By 

BLACK RIVER ENERGY, LLC 

Name; Tayne S, Y. Sektmura 
Its: Vice President 

By 

By 

Name: William A. Garnett 
Its: President 

Name: Lorle Ann Nad«ta 
Its: Treasurer 

Name: 
Its: 
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International Scwices • Standby UC Unit 
2M Providence Rd, 3rd Roor 
Charlone, NC 28207 
S.W1F.TJ CNTAUS33 
(704) 686-1467 OR (704) 686-1194 
(704) 686-1438 Fax 
1-800-938-6299 

Amendment to Irrevocable Standby Letter of Credit Number SB003149 

June 30, 2006 

Beneficiary: 
Howoii Electric Light Company, Inc ("HELCO") 

P.O. Box 1027 
Hilo, Hawaii 96720-1027 

Gentlemen: 

Applicant: 
Block River Energy, LLC 
6000 Fairview Rood, Suite 600 
Charlotte, NC 28210 

We hereby amend our above referenced letter of credit as follows: 

-Parogroph 6 under Special Conditions now to read: 

This irrevocable standby letter of credit shall expire June 30, 2007 ("Expiration Date") ; 
Provided that we shall notify you by means of wr i t ten notice at least t h i r t y (30) days 
prior to the Expiration bate of our intention to either extend this Let te r of Cred i t f o r a 
period of one (1) year from the Expiration Date or of our intention not to extend t h i s 
Letter of Credit. I n the event we send a notice not to extend th is Let te r of C red i t as 
provided herein, the Beneficiary may draw on this Let ter of Credit, provided t h a t such 
drawing is accompanied by the s\gne.d statements provided fo r under th is Le t te r o f 
Credit. 

All other terms and conditions remain unchanged. 

Sincerely, 

RBC Centura Bank 

Authorized Signoture 

i U ^ / •.. x ^ 
Authorized Signature 
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ItTtetTyrtional Setviicis - Standby L/C UnH 
200 Providence Rd, 3rd Floor 
Charlotte, NC 28207 
S.WJ J.TJ CNTAU533 
(704) e8&-1467 OR (704) 686-1194 
(704) 686-1498 Fax 
l-800-93S«299 

Amendment to Irrevocable Standby Letter of Credit Number SB003150 

June 30, 2006 

Beneficiary: 
Hawaii Electric Light Company. Inc fHELCO") 

P.O. Box 1027 
Hilo, Hawaii 96720-1027 

Applicant: 

Black River Energy. LLC 
6000 Fairview Road, Suite 6 0 0 
Charlotte, NC 28210 

Gentlemen: 

Wc hereby amend our above referenced let ter of credit as follows: 

-Paragraph 6 under Special Conditions now to read: 

This irrevocable stondby let ter of credit shall expire June 30, 2007 ("Expirat ion Dote").' 
Provided that we shall notify you by means of wr i t ten notice at least t h i r t y (30) d a y s 
prior to the Expiration Date of our intention to either extend this Let te r of C r e d i t f o r a 
period of ane (1) year from the Expiration Date or of our intention not to ex tend t h i s 
Letter of Credit. I n the event we send a notice not to extend this Let te r of C r e d i t as 
provided herein, the Beneficiary may draw on this Let ter of Credit, provided t h a t such 
drawing is Accompanied by the signed statements prpvided f o r under th is L e t t e r o f 
Credit. 

All other terms and conditions remoin unchanged. 

Sincerely. 

^BC Centura Bank 

'Authorized Signature Authorized Signature 
fvk 
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Ref: HELCO-920 & Response to CA>IR-140 (Pension Costs). 

Part (a) of CA-IR-140 requested a copy of the 2006 pension actuarial study. In response thereto, 
the Company stated that completion of the valuation report had been delayed due to the Pension 
Protection Act of 2006 and that the report should be completed in September depending on when 
the President signs the bill. Please provide the following: 

a. Has the referenced actuarial report been finalized? 

b. If the response to part (a) above is affirmative: 

1, Please indicate when the 2006 study was completed. 

2. Please provide a copy of the report as originally requested by CA-IR-140. 

c. If the response to part (a) above is negative: 

1. Please provide the Company's best estimate as to when the report will be finalized. 

2. Please provide a copy of the study upon completion. [Note: This request is considered 
to be ongoing until such time as the final 2006 actuarial pension study is completed and 
provided to the Consumer Advocate.] 

d. Please update and revise HELCO-920, as necessary, to reflect the final contribution and 
NPPC amounts from the 2006 actuarial report. 

HELCO Response: 

a. Yes, the actuarial valuation report as of January 1, 2006, for the Retirement Plan for 

Employees of Hawaiian Electric Industries, Inc. and Participating Subsidiaries has been 

finalized. 

b. 1. The valuation report was received on September 11, 2006. 

2. The valuation report is provided as Attachment 1. 

c. Not applicable. 

d. Updated infonnation as reflected in HELCO-920 is attached on page 60 of this IR response. 
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Due to the voluminous nature of the information, 
one copy of pages 3 to 59 of 60 will be provided 
to the Consumer Advocate and the Public Utilities 
Commission under separate transmittal. 



CA-IR-464 
DOCKETNO.05-0315 
PAGE 3 OF 60 

Retirement Plan for 
Emptoyees of 

Hawaiian Electric industrtes, Inc. 
and Participating Subsidiaries 

Valuation as of 
January 1 , 2006 

INDIVIDUAL INFORMATION ON COMPANIES 
OTHER THAN HELCO DELETED 

WWW.WATSONWYATT.COW 

nC6U)8Q3E»Cl OOC 

Prepared by. 

Watson Wyatt Worldwide 
737 Bishop Street, Suite 2340 

Honolulu. Hawaii 96613 
(808)535-0900 

September, 2006 

W a t s o n W y a t t 
rtbrJtlt^t 

http://www.watsonwyatt.cow
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A Sumn\a ry of Vatua t lon Resu t t s 

This nptau prqsared at Ihe request of Hawaiian Electric Industries, Jnc.. prcsexits the results of 
the actuarial vahiatioD as of January 1, 2006 ofthe Retirerocni Plan forEo^loyees of Hawaiian Slectrk 
Industries, Inc. and Participating Subsidiaries. Eiiq>]oyen participating in the plan arc: 

" Hawaiian Bectric Conyiany, Inc. (HECO) 
' Hawni Electric U ^ Conqiany, In& (HELCO) 
' Maui Electric Onnpany, Limited (MECO) 
« Hawaiian Bectric Industries. Inc. (HEI) 

The rqMHt is designed to provide to management and to the Pension Investment Cmnmittfln 
pertinent information about die status of the phm, lo provide tbe source documentation for detemUniog 
the miTU"Hi» required c(»itribution and the maximum tax deductible ctuoributiai, and to pnnnde 
tnfbmjaiion needed for financial reporting. 

PwTBft fff figmrihHtionft 

Tbe comribudona were calculated in accordance with provisioiu of tbe recently enacted Pension 
Protecdoo Act of 2006. Tbe maximum tax-deductUite contributioo and the "iip'Trnp" coatrSMtttm 
required to avoid a funding deficiency are shown in this section for the 2005 and the 2006 plan yean. In 
addition to the dollar unounu, the conlributians are also shown ss a percentage of covered p^roll. The 
nffixinauQ ta?(-de(hictSble contribution is: 

Uaxtmum Deductible Contribution 

MOS 2006 

HELCO 14,519,164 
7834% 

64.754.055 
328.68% 

V^ 
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The maximum tax-deductible cotoributions iitchide one full year's inierest which can be 
deducted evoa though contributions may be made before dte end ofthe year. The deductible contribution 
rdated to other retirement programs such as the Hawaiian Bectiic Industries Retirement Savings Plan 
(HEIRS) may be lunited if contributioa to all plana exceed 25% of compensstioa. The combined 
limitation sbould be analyzed if total contribuocms exceed 25% of covered compensation. 

The minimuiD contribution required to avoid a funtfing deficiency is shown below: 

HELCO 

Minimum Required Corttrtbutlon 

200S 

1 
1 

! 
i 

0 
0% 

2008 

0 
0% 

The minimum required contribution shown atwve assumes payment at the end of the year or 
during the allowable accrual period thereafter. 

Seaion VD provides additional information on the calculation of tbe minimum required aiKl 
maximum deductible contributions. 

W 
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qagle Data Comnarteon 

The table below shows a summary of key ernployee data used in the 2005 and 2006 valuations. 

• Tota) Covered Payral] for Active Parficipanis 

• Number of Participants 

(a) Active Participants 
(b) Retb-ees and Survtvors 
(c) Vested Fonner Paxtictpania 
id) Transfierred Partic^mnts 
(e) Disabled Paitidpanu 

• AvesBgei for Active Paiticipaiiu 

(a) Yeara of Past Service 
(b) AttainedAge 
(c) Amud Pay 
(d) Annual Retirement Benefit at Age 65 

200S 

5131^50.104 

1 ^ 7 
1.471 

268 
5 
9 

14.02 
45.32 

66,407 
96.707 

3006 

Sl 40.047.127 

2.064 
1^20 

273 
5 

10 

13.53 
45.15 

67,852 
99,632 

A cotnparuoQ of basic data between two years can often provide iostf^ into reasons why 
valuation resutts change &om one year to tbe next 

>r 
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Valuation Comeariaon with Prior Year 

There were changes in tbe inierest rates used to calculate currcDt liability. For the eunciit 
liability trtaximuni deductible contribution, the interest rate was increased from 4.59% to 5.19%. For tfae 
deficit reduction contribution exemption test, the interest rate was decreased from 6.10% to 5.77%. For 
aUotherpurposes,tbeinterearuewasdecrea8edfrom6.1(^to5.19%. TheptovisioafinmthePesston 
Fundii^ Equity . ^ t of 2004 that allowed use of the 30*yeaT Treasury rate to deicrmine maxtnum 
deductible contrftutions has been repcaletL Tbe lesuhmg istcnst rate used to detennine die maxinoaB 
deductible contribution reverts bade to ihe same imerest rate as used to detennine tbe curroii liaUlity fbr 
minimum coniributiona. starting with the plan year be^nning in 2006. 

Further, the Pension Protectifm Act of 2006 increased the maximum deduciible contrilnition fbrplas 
years begiiming in 2006 and 2007 to ao amouni equal to tfae excess of 150% ofthe lean's cumnt tiability 
over the value of plan assets, 

RWYiTW9fVflltiml9n 

I The "'ipm"ti" contiibution requirement ts zoo tlus yeu because tfae plan u under the fUU 
i ftinding limitatMD. Tbe nuutirauro deductible comribution is equal to $461,694,248 as of DecenJker 31, 
i 2006. 

Section VD-C. shows that the plan experienced a loss of $568,234 during the 2005 
plan year. This loss consisted ofan asset gain of $lJZ74,912 and a liability loss of $1,843,146: 

* Asset gain: As discussed on page 5, the valuation assets retuni was 8.68% during 2005 
whereas 8 J % bad been assumed. 

• Liability loss: Tbe acniarial liabilities are greater than expeaed due primarily lo mortality 
losses and eariy FCtiremeots. 

V(^ 
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B. Other HiflhHghts 

InvBatmenI Retum on Aaaota 

The doUar-weis^ued rate of return on maritet value of asseu was 7 J 8 % for 2005. An alternative 
value of assets (the actuarial valuation value) is used for detennining the plan contribtttions. which is 
described in more detail in Section IV.C. The 2005 rate of retum on the actuarial vahiation vahie was 
8.68%, again calculated on a doUar-weighted basis. 

The rates of return over the latest five-year period are shown bdow: 

• InvwrnrfmlRttHm 
Aetuertal 

Plan Year Market Valuation 
End , VatW, VplHf ., 

12/31/2005 7J8% 8.68% 
12/31/2004 10.13 8.67 
12/31/2003 23.30 2.29' 
12/31/2002 (13.90) (14.69) 
32/31/2001 (10.26) 13.45 

S-Year Average 2.41 % 3.18% 

Section IV.C. provides additional uvestment experience. 

Fi^nfffKlg<BfWPftriPPtftO 

Section n of Ibe report sets forth infonnation on accunnilaied plan benefits needed for several 
purposes, including financial reporting. The actuarial presem vahies calculated for this purpose are 
baMd on a 5.75% tztterest assunqition. the same discount rate assuirqition used for financial disclosure 
underF/\SNo.a7. 

' Includes a 19.84% loss due to the change ill isseimeibod The'Veomi''wa522.tJ9^ttndenhepnormeibod. 

W 
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The following table summarizes the retirement plan's fimded statuK 

(1) Actuarial Present Value of Accrued Benefits (accumulated 
benefit obligarion) 

(a) Retirees 
(b) Other vested benefits 
(c) Nou'vested accrued benefits 
(d) Total 

(2) Actuario] Present Value of Accrued Benefits Recognizing 
Future Salary Increases ({vojected benefit obligation) 

(a) Retirees 
(b) Other participants 
(c) Total 

(3) Assets 

(a) Maiicet vahte as of 1/1/2005 
(b) Accrued contributions 
(c) Tolal 

(4) Funded Staus of Plan 

(a) Accurnutated benefit obligation: (3) + (l) 
(b) Projected benefit obligation (3) * (2) 

$451,843,393 
242,954.265 

51.086.776 
745,884.434 

451,843.393 

878,829,001 

747,265,486 
fi 

747,265.486 

100% 
85% 

Minimum Balance Sheet UabHltv 

FAS No. 87 Tequires an employer to reo^nize an additional ininiiTamv liability on the balance 
sheet if tfae projected benefit obligation exceeds the value of plan assets. The <dange in liability 
recognition from ABO to PBO ts effective for fiscal years ending after December 15.2006. 

* * « « « « * * * • 

V^ 
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The contiibution requireme&u and other results of the aetuari^ valuation arc besed oa the 
participaot data described in Section ID. ibe actuarial methods and assuoqniona shown in SectioD VL the 
principal plan provisions summarized in Section V, and on asset information supplied by HEL 

This repon should ixx be distributed to others outside HEL its subsidiaries, and its auditors, and should 
not be relied upon by any other person without prior written consent from Waiscai Wyut Woridwide. 

hi |»cparing this valtation, we have relied î ion infonnatira and data provided to us by HB and otbo' 
persons or or^nizations d e s i ^ ^ d by HEL An audit ofthe finaooal and paitidpanl data provided was sot 
performed, bttf we have checdced tbe data ftv reasonal^eness as appropriate baaed on ^ putpose of (he 
vahjation. We have relied on all the infonnation provided, includiiig plan provisions and asset information 
as con^lete snd accurate. 

The vahi^oi summarized in this report involves actuarial calcubttions that require assianpti(us about 
future events. We believe that the assun^tiaQs and methods used in this rtpoit are reasonaMt and 
apprĉ TTiate forthe purposes for whidi they have been uaed. 

hi oar oinnion. all nwthods, assucqitioni end calculations are in accordance with rcquiicnems of the 
huemal Revenue Cbde and ERISA, and the procedures followed aixl presecitstion of results ans in 
conformity with genemUy accepted actuarial principles and ptBcticcs. H B is responsible for the selection 
ofthe actumal cost and asset valuation methods. 

The undersigned consuUanti of Watson Wyatt Woridwide with aouarial credentials meet the 
Quatificatwn Standards of the Anurican Acadeaoy of Actuaries to roxlcr the acuiarial { l̂injons coioained 
herein. There is no relaUonsh^ between HHl aod Watson Wyatt Worldwide Out iir^pacts our objectivity. 

We would be pleased to review tbe report with the Pension Investment Coisminee aad other interested 
meihbers of management and answer any questions you may have. 

Prepared by: WATSON WYATT WORLDWIDE 

i ^ ^ ^ 
Leonard Smothermon, A.S.A. 
Consulting Actuary 

^ 
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A Requirements and Definitions 

The aetuaiii^ presem vahics of vested and son-vested plan benefits shown in thia section can be 
used for seven! purposes: 

* T h ^ give a TOttsure of the funded status of tile plan, based on benefits accrued to the vahtttiwi 
date. 

" These aznouztfa nnay be disclosed on the finance statemeou of a defined benefit plan is 
accordance with Financial Accounting Standards No. 35. 

• These amounts may be disclosed in the financial staiemestts-of the plan sponsor in accordance 
with Financial Accountiflg Standards No. 87. 

The values tued hi this section have been calculated as summarized below: 

* The actuaritil present value of accrued benefits is equal to the value of tbe estimated benefits 
accrued to ihe valuation date, determined on an oo'going plan basis. For this purpose, base rates 
of pay rappUfiii by the Ĉ onqMny were used to detennine accnied benefits for enqiloyeea covered 
under a colle^ve bargaining agreement. For non-bargaining en^loyees, the current rates of pay 
were discounted by the assumed salary increases for detennining the average salaries over the 
past 36 months. The actuarial assunqitions used in the calculation are summarized in Sectfoa 
VI.C. and VLD-

• The actuarial present vahie ofvesied benefits includes tbal portion ofthe total vahie in which tiie 
participant retains a ri^ as of tiie valuation date, if, for example, he terminates service on that 
date. 

• The actuarial present value ofnon-vested benefits is tiie ponion ofthe total value remaining alter 
subtracting out those benefits which are vested. 

Because these values are determined on an OI^going plan basis, they would differ from tiiose 
values which would be daermined for a plan lenninatioiL 

^ 
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B. Actuarial Present Value of Accrued Benefits 

Cempariaon whh Prior Year 

(1) Actuarial Present Value of Vested Benefits 

(a) Retirees and Survivors 
(b) Other Plan Participants 
(c) Total 

(2) Actuarial Present Vahte of Non-Vested BenefiU 

(3) Total Actuarial Present Value of Accrued Benefiu: 
(D+d) 

(4) Maijtet Vahie of Assets 

(a) Ai of January t 
(h) Accrued Contributions 
(c) Total 

(5) Funded Ratio of Vested Benefiu: (4) ••- (I) 

(6) Funded Ratio of Total Accrued Benefits: (4) + (3) 

2005 

$421,998,265 
223JZL2ti2 
645.824.230 

46,555,606 

692.379.836 

728.154.539 
S 

728.154439 

113% 

105% 

2006„ 

S 451.843.393 
2^2.2£12fi2 
694.797,658 

51,086,776 

745,884.434 

747,265,486 
Q 

747.265.486 

108% 

100% 

(7) Inierest Rate Used in Deiermining Acniarial Presem 
Values 6.00% 5.75% 

V ^ 

http://692.379.836
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12 
A Sourca and Testing of Data 

Active PartlelPanM 

Hangraiian Electric Conq;>any, Inc. supplied computer files containing infonnation on all active 
plan participania. The data included oames, sex codes, dales of birth and hire, and monthty lUes of base 
pay on Januaiy 1, 2006. 

Inactive Parttelpanta 

Hawaiiao Electric Conqiai^, Inc. supplied con^uter files containing information on aU inactive 
plan participants. The dala for vested tenninated former enqifoyecs included names, sex codes, dates of 
birth and terT&inatton. and monthly accrued benefits. The data for retirees incltided names, sex codes, 
dates of birth, retirement dates, status changes, original monthly paymenl amounts, and COLA •ny^'tf*, 

Review Procaea 

The data was checked for reasonableness and intemai consistency aod was accepted as 
reasonable by the actuary. All employees who were panicipanta in tbe plan on the valuation date were 
included in the valuation. 

V^ 
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13 

B. Comparison wHh Prior Year 

Baalc Data 

(1) Nund»cr of Covered Participants 
(a) Active Enqilcyees 
(b) Retirees' 
(c) Survivors in Pay Statiu 
(£} QDRO Alternate Payees 
(e) Prudealial Retirees 
(f) Vested Fonner Employees 
(lO Transfened Employees 
(h) Disabled Employees on LTl} 

(i) Total 

(2) v^iproximate Covered Annual Payroll 

(3) TotitiAainial Benefits of Inactive Parttcipanls 
(a) Retirees and Survivor*' 
(b) Vested Former En^loyees 
(c) Transferred EmpU^ees 
(d) Disabled 

PartlelDflnt AveraaM 

(4) Averages for Active Employees 
(a) Years of Past Service 
(b) Attained A ^ 
(c) Retircroeot Age 
(d) Covered Annual Pay 
(e) Accroed Annual B^iefit 
(() Pragected Annual Benefit at Age 65 

(5) Retiree Averages ' 
(a) Retirement Age 
(b) AttainedAge 
(c) Aimual Benefit 

VffB>Wl stmwj 

(6) Vested Status of Active Employees 
(a) Number Fully Vested 
(b) Number Partially Vested 
(c) Number Not Vested 
(d) Total 

Valuation Data 

.l/lfflftW.. 

1.9B7 
1.282 

152 
30 
7 

268 
5 
9 

3.740 

$131,950,104 

43,907318 
2.166.901 

160,539 
139.838 

14.02 
45J2 
59.26 

S 66.407 
17,476 
96,707 

58.04 
68.23 

$29,116 

1,536 
0 

451 
1.987 

1fi/?0W 

2,064 
U 1 6 

161 
36 
7 

273 
S 

10 
3,872 

$140,047,127 

46.310.684 
2,498.041 

165.787 
163.993 

13J3 
45.15 
5905 

$ 67,852 
17336 
99,632 

58.04 
68.47 

$ 33,48? 

1347 
0 

517 
2.064 

Excluding Prudcntia] retirees. 
Exchidiag survivors, attemate piyecs, and PiudentiaJ retirees. 

\V 
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0. Benefit Projectiona 

Set forth below is an exhibit diowing for active employees within each employer grovp 
Ihe projected amounts of aimual benefits commencing at nonnal retirement age during each of 
the next five yeaiB. These projectioiu sre estimates, taking into accoxmt the assmned pay 
increases, and further assume that these participaats will remain tn service until normal 
retirement date. 

Number Mtalnlne Annua) Beneflta First 
Year AgaSS Commenelnfl In Year 

HELCO 2006 1 8.605 
0 
0 
0 

H9308 

2006 
2007 
2008 
2009 
2010 

1 
0 
0 
0 

• 3 

w 



CA-IR-464 
DOCKETNO.05-0315 
PAGE 22 OF 60 

HELCO 

18 

AQsLaxt 
Birthday 

Under 20 M 
F 

20-24 M 
F 

25-28 U 
F 

30-34 M 
F 

35-38 M 
F 

40-44 M 
F 

45-49 M 
F 

50-54 M 
F 

65-59 M 
F 

60-64 M 
F 

65&over M 
F 

Total M 
F 

Completed Yeara of Past Vesting Service 

0 ^ 

5 

6 

6 

4 

5 

to 
5 

8 

1 

12 

2 

6 

3 

7 

58 
22 

5 « 

4 

3 

2 

3 

6 

2 

1 

3 

I 

1 

18 
8 

10-14 

3 

I 

19 

4 

14 

9 

8 

6 

5 

6 

49 

:6 

15-19 

1 

1 

8 

1 

6 

4 

17 

3 

1 

1 

34 

9 

20-24 

4 

6 

1 

8 

2 

7 

3 

2 

27 
6 

2»-2d 

6 

1 

4 

2 

4 

14 

3 

30S. 
Over 

11 

3 

16 

2 

27 

5 

Total 

0 

0 

5 

0 

6 

6 

11 

9 

32 

13 

40 

13 

39 

14 

54 

19 

36 

5 

3 

0 

I 

0 
227 

79 

V l ^ 
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32 

HELCO 

• 

(I) 

(2) 

(3) 

Partidpamson 1/1/2005 

Withdrawab 

(a) Noa-Vested Term. 
(b) Vested Tenn. 
(c) Cash Outs 
(d) Tranafeia Within Flan 
(e) Retirementt - Regular 
(0 Retirrmrtil - QDROs 
(g) Death5-No Benefits 
(h) Deaths - Survivor Benefits 
(i) LTD 
(j) Transfer On of Plan 
(lc) Survivor* 
(1) QDRO /Utemate Payees 
(m) Dau Adjustments 
(lO Totals 

Entrants 

(a) New Entrants 
(b) Transfers Wuhin Plan 
(c) Rehires/Retums 
(d) Totals 

Active 
Employeea 

296 

0 
0 
0 
0 

(13) 
0 

(4) 
0 
0 
0 
0 
0 
Q 

(17) 

23 
4 
Q 

27 

Retirees 

187 

0 
0 
0 
0 

13 
0 

(7) 
(1) 
0 
0 
2 
1 

_fi 
8 

0 
0 
Q 
0 

Vested 
Tenn 

31 

0 
0 
0 
0 
0 
0 

(1) 
(i) 
CD 
0 
0 
0 

^ 
(3) 

0 
0 
Q 
0 

Transfers 
Out of Plan 

0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

_Q 
0 

0 
0 

_fl 
0 

LTD 

0 

0 
0 
0 
0 
0 
0 
0 
0 
1 
0 
0 
0 

_fi 
1 

0 
0 

_fl 
0 

(4) Participants on 1/1/2006 306 195 28 

• W 
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29 
B. Actuarial Valuation Value of Assets 

A separate asset vahie (called "actuarial valuation value**) is developed for puiposes of 
detennining the plan contiibutions. Under Intemai Revenue Service regulaticos, tfae method 
must recognize merket value and must fall wiihin a 20% corridor around maricet vahie. The 
acmarial vahiation value typically differs from rmuket valtie in order to avoid fluctuations m plan 
cCntributions resulting frtnn wide fluctuations in cunent maricet value. 

The method used to vahie assets recognizes net gains or losses over a five-year period 
begLimiitg witii plan year 2004: 20% in each of the next five years. The gain or loss for a given 
year is the difference between the actual market vahie at the end of the year and the expected 
market vahw at die end of the year (based on tiie beginning of year maiket value accumulated 
with an 8.5% return). 

0 ) Maricet Vahicon 12/31/2004 

(2) Contributions 

(3) Benefit Payments 

(4) Administrative Expenses 

(5) Bxpccwi Income at 8.5% 

(6) Expected Maricet Value on 12/31/2005: (1) 

(7) Actual Martot Value on 12/31/2005 

(8) Gain/(Loaa) for Year. (7)-(6) 

Unrecoanbted Portion of Qaina and Losaae 

Year Ended 
December SI 

(ft) 

2001 

2002 

2003 

2004 

2005 

Touil 

Gatn/ILoas) 
(b) 

$ N/A 
N/A 

N/A 

10,782.701 

(7.898,097) 

+ (2) + (3) + (4) 

Percent 
Recoonizad 

(c) 

100% 
80 

60 

40 

20 

T(5) 

ST28.154339 

7300.000 

(40308,615) 

(351306) 
60,169.165 

755.163383 

747.265,486 

(7398.097) 

Percent Unrecognized 

(d) (b)a(d) 

0% 

20 

40 

60 

80 

$ N/A 

N/A 

N/A 

6,469.621 

(6.318.^7.4^ 
151,143 

w 
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C. Investment Experience 

The annual rates of return during eech of the last 32 years are shown bdow for maiket vahie and die 
vahie used to detonoiK the plan contributitms (actuarial vahation value). Rates prka to 1985 were detcnnsncd 
by the plan's prior actuary. InthecalculationQftiieratesuiKe l985,theplan*sexpensespaiddirect^fiQmthe 
assets were treated as investmenl losses and are included in die calculation of flie net rates. Returns fiar 1998 
and later yean an net of investinent otpgiies only (ix., not adrmnistrative expenses). Abo ^lown aie die 
coa^iound rates averaged over various periods. 

tnvastmsnt Return Invettment Retum 
Ptan 

Yaar End 

12/31/2005 
12/31/2004 
12/31/2003 
12/31/2002 
12/31/2001 

12/31/2000 
12/31/1999 
12/31/1998 
1201/1997 
12J31/1996 

12/31/1995 
12/31/1994 
12^1/1993 
12/31/1992 
12/31/1991 

12/31/1990 
12/31/1989 
12/31/1988 
12/31/1987 
12/31/1986 

Market 
Vahia 

7 J 8 % 
i a i3 
2330 

(13.90) 
(10J6) 

(332) 
30.10 
16.38 
15.23. 
13.92 

26.47 
0.77) 
16.16 
4.20 

25.93 

(1.67) 
22.00 

6.89 
035 

13.78 

Actuartal 
vahw 

8.68% 
8.67 
2.29' 

(1439) 
13.45 

15.03 
25.19 
15.03 
13.49 
It.27 

8.96 
11.27 
11.62 
2331^ 
13.4S 

0.78 
935 
038 

13.15 
19.44 

Plan 
YMT end 

12/31/1985 
12/31/1984 
12/31/1983 
12/31/1982 
12/31/1981 

12/31/1980 
12/31/1979 
lZ/31/1978 
12/31/1977 
I2/3I/I976 

12/31/1975 
12/31/1974 

Martet 
Value 

23.65% 
5.06 

1432 
20 J7 
8.10 

13.61 
11.91 
6.47 
3.42 
9.18 

14.69 
(7.47) 

Actuarial 
Value 

13.77% 
537 

15.06 
1030 
1133 

IZ31 
6.97 
6.75 
5.12 

(134) 

4.83 
4.74 

Latest: 

Market 
Valua 

S-year average 
10-ycaravemge 
15-year avoage 

AD yesn average 

2.41 % 
8.03 
9.79 
9J7 

ActuarW 
Valua 

3.18% 
936 

10.77 
9.32 

' Includes a \ea% of 19.84*/* due to ctangt in sssei method. The *'retuni'' wu 22.13% under the prior method. 
^ Includes a gain of 16.26% due to cfasnge in usei method. The'Tetura" wu 7.23% under the priof method. 

w 
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A HtetoryofPten 

The Retiranew Plan for Enqiloyees of Hawaiian Electric Company, Inc., Not Represented by 
Collective Bargaininjt Agreemcnta and iht Retirancnt Plan fbr Eii^loyees of Hawaiian Electric 
Conqiany. Inc. Rqiicsented by Collective Bargatning Agreements were adopted by Hawaiian Electric 
Conqiaiiy, foe efTeaJve Jamiary t. 1941. Benefits under the plans were funded through Prudential 
Group AnnuiO' Contract No. QA*199. Efteetive Januaiy 1, 1947, HUo Electric Uffiit Conqnny, 
Ltd. established a retironeni plan for its cn^loyeos. Benefits under that pUn were fUnded titrou^ 
Prudential Oroi^ Insurance Contract No. GA-219. Maot Blectric Company, Ltd. adopted a rctirenmt 
plan for iu eaq;iloyeea on August 1.1954. Benefits under that plan were fuiHled thzou^ John Hancock 
Group Annuity Comi^ct No, 367 GAC. 

Elective December 28, 1967. Maui Electric Company, Ltd. catered imo an agreemenl with nrst 
Hawaiian Bank to adminiato the uust as part of the Maui Electric Company. Ltd. Poiwin Plan. Aa of 
December 1,1971, th4 separate non-bargaining and bargaining unil retirement plans of Hawaiian Electric 
Conqumy. Inc. were merged and coverage was extended to inchide enQiloyecs of Hilo Electric Ught 
Conpany, Inc. and Maui Electric Company, foe. Tbe name of the merged plan was amended eficctive 
July 1. 1983 and was tiiereafter called the Retiremem Plan for Eoq»lpyces of Hawaiian Electric 
Iiuhisiries. Inc. and Panidpating Subsidiaries. 

The ptan was restated effective Januaiy 1, 1989 to include, among other changes, a five-year 
vesting schedule. Mofokai Electric Conpany. Ltd. Pension Plan was merged into the plan efiectivc 
December 31.1989. 

The plan was again restated effective January 1.1994 to reflect various prior amendments made 
to the plan and certain aioendmenu required by changes in tlte laws regulating the plan. 

The plan was amended effective January 1.1999 to provide a partial luaqi nun optional form of 
distributi<»i and to extend death benefits to suigle employees. A summary of the principal pioviaions of 
the plan is included in the next section. 

The plan was again restated effective January 1,1996 to refiect amendmenta required by changes 
tn the laws regulating tiie plan. 

V(^ 
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B. Suntmary of Principal Plan Pro^^lom 

(I) Effective Date 

(2) Eligibility: 

(3) Compensation; 

(4) Final Average Compensation: 

(5) Vesting Service: 

(6) Credited Service; 

January 1.1941. Latest amendment negotiated 
August 15,1998. Latest ameodmcot adopted 
December 5.2005. 

Employees of Hawaiian Elecuic Industries, Inc. and the 
controlled poup to which participation is esaeoded shall 
participate tqwn eommencemeot of enqjloyment (regular 
enq l̂oyment for union aiq>Ioyees). 

Base pay inchiding salaiy reduction comn'butions to the 
401 (lc) plan, Section 125 plan, and Section 132(0 plan, 
but not inc r̂ylmfl overtime or premium pay. bonuses or 
contributions to eny other plan. Conpaisation ihaU be 
limited to the level prescribed is Section 401(aX17) of 
the Internal Revenue Code. 

Tbe average monthly fiiU-time raie of Compensation 
paid to an enqifoyee during the 36-consecutive months 
of his last ten years of enqiioyinem. which produce the 
highest such average. 

For part-time enqvfoyeea, monthly pays are multiplied by 
a "full-time equivalent** ratio. 

The elapsed period of sernce fiom hire to tennination. 
For ptftidpants who sever cnqilciyinenl and are 
reenqdoyed within a twdve-montb period. Vesting 
Service will also inchide such period of seventoce. 

The elapsed period of service firom participation to 
termination. Union enqiloyees receive Credited Service 
fea- the initia] probaticmary period once they become 
panicipanis. Active Partic^isnis that retiie or die oo or 
afier age 55 will receive additional Credited Service for 
ai^ ride leave not used in the last 3 yean of Vesting 
Service, up to a maximum of 12 weeics for each such 
year of Vesting Service. 

Participants incuning a long-term disability shall be 
granted Credited Service for the period of such 
disability prior to the commencement ofthe disiribulion 
of accrued benefits. 

V^ 



(7) Nonnal Retirement: 

(a) Eligibility Date 

(b) Monihly Benefit 

I (8) Early Retirement: 

(a) Eligibility Date 
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(b) MontiUy Benefit 

34 

First day of die month in which tbe particapanl atiaiu 
age 65 ^bom on tiw Ist throu^ 15ti) of the month-
First day of Ihe next foltowing month if the participant 
was bora after the 15th. The day followingtiie last day 
of enqiloyinent (afier attaining age 65) with 30 days 
advance written notice fiom tlw participant. 

(i) PffTtfripqffg nvrtftitftti fev JB£W Unit g 

The lesser of (A) l . i3% times the paiticipant's 
final rate of pay (conveited to a montUy rate) 
times Credited Service or (B) 60% of such final 
rate of pay. 

(ii) parrtHpanlM nal rtnrtaetued bv ISEWUttU 8 

The lesser of (A) 2.04% times Final Average 
Compensatton times Credited Swice or 
(B) 67% of Final Average Compensation. 

First day ofthe month not more than 10 yean prior to a 
participant's oormal letiremenl date with at least 5 yeais 
of Vestii^ Service or after attainmetU of age 50 with st 
least 5 years of Vestii^ Service and 65 potnts (i.e., age 
phu Voting Service is at least 65). 

The benefit calcitiated aa in (7)(b) above, reduced to 
refiect earlier oommencemcDt in accordance witii the 
following schedule (interpolated to tiie nearest mootb): 

6ss 
6£K 
59 
58 
57 
56 
55 
54 
53 
52 
51 
50 

Percemaae Pavable 
100% 
99 
98 
97 
96 
95 
90 
85 
80 
75 
70 

w 



(9) Postponed RetirBment: 

(10) Vesting: 

(11) Deatii Benefit for Vested 
I Participants: 

(a) Eligibility 

(b) Montiily Benefit 
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In determining the applicable percentage, a participant's 
actual age shall be increased by one full year for each 
full year of Vesting Senice in excess of 33 years. 

Ifa partidpani remains in service after his normal 
retiremem date, his retiremaa benefit wili be calculated 
as of sudi late retircmenl date and shall begin on tbe 
first day ofthe month foUowing lus last day of 
enqiloyme&t. However, with 30 days advance written 
notice fiisn the participant, benefiu shall begin on the 
day foUoxnng the last day of enqjloymoit. 

If a participant terminates service prior lo meeting the 
eligibility requremeats for eariy retirement, be will 
receive a percentage of his normal retiremem benefit, 
odculated as io (7)(b) above, depending oa his Vesting 
Service in accordance with the following schedule: 

Vcanof 

Lesstban5 
5 and over 

Pcrefflt^HW 

0% 
100 

BenefUs may commence upon satisftction ofthe Eariy 
Retirement eligibility requiremems b (8Xa) î >ove. 
Benefits commencing prior to nonnal retirement date 
shall be actuarially reduced. 

Death of a paiticqsaot with vested benefits, with death 
occuning prior to the commcncemeDi of benefits. 

Tbe beneficiary will receive a iifetime pension 
commencing on the date the participant would have 
been first eligible to retire, equal to die amount to which 
tile beneficiary would have been entitled had the 
participant (A) terminated employment on the day of 
death, (in the case ofan employee who dies while 
activdy employed), (B) sunaved to his earliest 
reticeiQcni age, {Q retired on such earliest rettremeni 
date with a 50% joint snd survivor annuity, (P) and then 
died. 

For single panicipants that die prior lo eariiest 
reuremeni age, the designated beneficiary will receive a 
lump sum payment. 

>r 
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(12) Adjustment to Retirement 
Income: 

(13) Form of Benefit: 

(a) Normal 

(b) Optional 

(0 For retirements ordMOlhs rollewimr 10/31/1979 

mlpri^nQlimm 
Pensions are increased by 2 3 % ofthe amouu 
payable to a retiree or a surviving spouse or 
contingoit annuitant of a retiree or active 
paitictpant, cakutoted as of die date of 
retirement, fbr each 2-year period folfowing tiie 
participam't date of retiranem. 

(iO For reriremeni or d^ths o„ ar g^ar 11/1/1981 

The same u (i) above exc^t that the percentage 
shall be 3% instead of 23%. 

Reduced S0% joint and sorvivor annuity if mairied. 
Single life annuity if single. 

Full or partial lump sum payout opticm up to $50,000. 
33-1/3%. 50%, 66-2/3% or 100% contingem annmumt 
options, single life annuity option and the social security 
adjustmeot option. Options are actuarially equivalent to 
a single-life aniuity, 

• 
W 
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A Actuarial Cost Method 

The actuarial cost method used in valuing a defined benefit plan provides fbr the fiinding or 
expensing of retireinent plan costs oo an orderiy basis. It is tiw acniarial cost method v/bieh assigns tiie 
costs ofthe plan to the years of an employee's service during which benefits sre to be funded. 

The projected uail aedit actuarial cost method was used in the valuation. Under this TH***'̂ * .̂ the 
contributions are the sum of (I) an amortizatfon of the imfimded actuarial present value of benefits 
attributable to past service (tiie imfimded actuarial accrued liability) aod (2) tbe actuarial present value of 
benefits attributable to the cunent year's service (the normal cost). 

A participant's benefh attributable to past service is equal to his accrued benefit adjusted to take 
into account future salary increases, in accordance with the actuarial assun^tions. ICs cuncm service 
benefh is one year's iscremert ofthe projected benefit, again adjusted for fiiture salary increases. 

Tbe actuarial assunqitions detennine the size of the present values described above. The 
actuarial assunqitions used in the valuation are summarized in Section VLC. 

V ^ 
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B. Asse t Valuation Method 

The asset valuation method detennines the vatue of asseu recognized at any valuation dale for 
purposes of deterassing tbe range of ccmributkms to the plan. Generally, asset valuation methods teiul 
to smooth wide market fluctuations and, therefore, recognize the growth of assets on a more oxderly 
basts. Uodei Intemai Revenue Service rcgnlation l.412<cX2)-l, the asux vahiatim method must be 
applied on a consistent basis year to year and must reflect the foir maricet vahie of plan assets- Furtiui, 
the asset vahotion method must pto^ice asseu which &11 within a 20% corridor of the market vahie of 
plan asseu as of the plan's valuation date. 

The asset valuation method recognizes the difference berween tbe actual maricet vahie of asseu 
and the expected market value of asseu as of the valuation dau over a five-year period; 20% in each of 
the next five years. 

This method was adqned effective January 1.2004. 

V^ 
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C, Actuarial A s s u m p t i o n s for Fund ing 

The actuarial assumptions detennine the value of benefiu expected to be paid under the plaa 
The assun^ions take into accoum probabilities for determiiung how maiiy and at what time employees 
will become e l i ^ l e fbr beo^ls. tiie rize of the bcsiefiu expected to be paid under the plan, how long 
tienefiu will be paid, and the currem vatue of foture benefits. 

The acniarial assunqitions used in the cufteat valuation are the same as those used laat year, 
except fbr the cunent liability imeresi rates. These assumptions are shown betow: 

(1) Mortality. Tbe 1983 Group Aimuity Mortality Table male and 

female rates. 

(2) Interest Rate: 83% per year net of investment expenses. 

(3) Salary Incieases: The following schedule shows representative rates at 
selected ages. 

Age Rstes 

20 
25 
30 
35 
40 
45 
50 
55 
60 
65 

17.29% 
13.17 
10.24 
8.15 
6.67 
531 
4.86 
4.32 
3.94 
3.67 

(4) Withdrawal: , The following schedule shows representative ratea al 
selected ages. 

Rates 

Age 

20 
25 
30 
35 
40 
45 
SO 

55 and over 

Males 

7.4% 
4.9 
3,4 
2.4 
13 
0.7 
OJO 

0.0 

Females 

6.2% 
3,7 
2.5 
1.7 
1-2 
0.7 
0.3 
0.0 

^ 
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(5) Retirement Age: The assumed rates of retirement are shown below: 

(6) Maximum Benefits: 

(7) Pre-Retiiemcm Death Benefit: 

(8) Expenses: 

(9) Foraier En^loyees: 

(10) Lump Sum Option; 

(11) Current Liability 
Interest Rates: 

A£C Rate 

Bdow 50 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 

68 and over 

0% 
2 
2 
2 

30 
25 
3D 
SO 
50 
50 
100 

It is assumed that the maxirmim benefit and pay limiu 
cunentiy in effect will not increase. 

100% of participanu are S««"TTW^ to have beneficiaries 
of the of̂ Kisite sex. with females three yean younger 
than males. 

$380,000 

It is assumed that fcHmer eoqiloyees who are not 
actively enqifoyed on the vahiatioo date will not be 
rehired. 

h is assumed that 20% of retiring paitidpanu will elect 
tbe maximum allowable hanp sum payment. 

Mortality table: as required undo poisioo Uw for lun^ 
sum dismbuiions. 

Minimum Funding: 5.19% 
Maximum Deduction; 5.19% 

V^ 
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0. Actuarial Assumptions for Determlnloq Accrued Benefits 

The actuarial assunqitions used io determining the actuarial present vahie of accrued benefiu in 
Seciion B ofthe report are identical widi those described m Seciion VI.C. above except that (1) no fiiture 
pay increases have been lakcn into account, and (2) an interest nte of 5.75% instead of 8.5% was used. 
The 5.75% interest rate is the discount rate used to value liabilities for financial disclosure under FAS 
No. 87. A retroactive salary increase assumption was applied to current earnings of noo-bargaintng 
cnqiloyees to deternune the average 36 months* eamings prior to die vahiatioo date fbr purposes of 
estimating accrued benefits. 

• 
W 
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C. Determination of the Actuarial Gain or Loss 

The plan experience expected to occur as a result ofthe various actuarial assun^tions used in tbe 
valustfon rarely, if ever, matches tbe actual plan experience. In most plans, tiie size of the participant 
grotqi is too small for the various probabilities used In the actuarial assumptions to provide meaningfti] 
results. 

The actuarial gain or loss is a measure of the deviation of expected liabilities (detenstned as if all 
actuarial aasun t̂icHU were exactly realized) fiom tiiose liabilities resulting from actual plan expcrieacCL 

Under the projected unit credit cost method, the actuarial gain (loss if negative) is determined as 
tiie difference between: 

(a) The expected t*vft̂ *«**̂  actuarial accraed liability projected fiom the prior year's 
vahiatton (adjusted for any plan changes or changes in actuarial assun^tioos), and 

(b) The actu^ unfimded acniarial accraed liability as of the vahiatian date: 

If the actual unfunded liability is greater than the amount expected, the plan has experienced an 
acniarial toss. If the actual amount is lower, the plan has experienced an actuarial gain. 

The first colunm shcnvs tiie calculation of the true actual gain or loss fbr the year. The second 
column ^lowc the gain or loss calculated according to IRS rules fbr tlie minimum contnlmtion fimding 
standard account (FSA). The second column is difiTerent from the first column whenever tbe actual 
unfunded actuarial accrued liability is ne^ttive 

Tbe calculation of the acniarial loss occurring during tlie last plan year is shown below: 

IRSRulea 
Actual For FSA 

0) 

(2) 

(3) 

(4) 

Unfunded Actuarial Accrued 
Uability as of 1/1/2005 

2005 Nomml Cost 

(1) + (2) witii Interest to 1/1/2006: 
[(l) + (2)]x 1.085 

2005 Contribution 

$(116.799360) 

13.781.868 

(111,774.196) 

7.500,000 

$ N/A 

N/A 

N/A 

N/A 

^ 
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(5) foienat oa (4) w 1/1/2006 

(6) Plan Changes 

(7) Assuoqition Changes 

(8) Metiwd Changes 

(9) Expected Unfunded Actuarial Accnied 
Liability at 1/1/2006; 
(3) - (4) - (S) + (6)+(7) + (8) 

(10) Actual Unfunded Actuarial Accrued 
UabUity at 1/1/2006: 

(II) Gain(Loss): (9)-(10) 

Actual 

S 4,085 

591399 

0 

0 

(118.686,882) 

(118,118.648) 

(568,234) 

IRSRulaa 
For FSA 

$ N/A 

N/A 

N/A 

N/A 

(67,420.198) 

0 

(67.420.198) 

>r 
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TradMonai FuO Funding Umltation 

When tiie plan's asseu grow lo a certain level, as conqiared to the plan's liabilities, the "I'TTTT""" 
required and maximum deductible contnlmtion to a defined benefit are limited. This tindt, the fiill 
funding timiiation, is described in Sections 412(cX6) and (7) of tiie Intemai Revenue Code and ^ipearB at 
periodic ptusts over a plan's history. It usuaUy o o x n as a rcsuU of fovorable investment or otfaer 
fovorable plan experience or as a resuh of reducing the actuarial accrued liability tluou|^ dungei in 
actuarial cost methods or assunqmons. 

The full fVinding limitation is equal to the excess of the actuarial accrued liability and normal cost 
over the lesser of market vatue or actuarial valuation of assets. The asset vahie is o£&et by dw fimding 
standard account credit balance in daennining the fuU foniUng limitation fbr the minhnum required 
contribution. Both the minimum required and maximum deductible contributions are restricted to the foil 

When tbe cooiributions are restrioed by tbe full funding timitatiaa, ttie actuarial accrued Liability 
and all existing amortization bases are considered to be fiUly fimded. 

Tfae fiitl funding limiution for ttie minimum required and maximum dectuctible contributions b 
detennined as follows; 

Minimum 
Required 

Contribution 

Umdmum 
Deductible 

Contributfon 

(1) Actuarial Accrued Liability 

(2) Normal Cost 

(3) Asset Value: 
(a) Maricet Vahie 
(b) Vahiation Value 
(c) Funding Standard Account 

Credil Balance 
(d) Net Vahie: lesser of (a) or 

(fa) oflset by (c) 

(4) Full Funding Limitation at I /I /2006: 
(1) + (2) - (3). (not less tiian 0) 

(5) Full Funding Limitation at 12/31/2006: 
1.085 x (4) 

$ 628,995,695 

14,522,776 

747,265,486 
747,114343 

67.420.198 

679.694.145 

0 

$ 628,995395 

14322,776 

747,265,486 
747,114343 

N/A 

747,114343 

0 

>r 
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RPA •94 Full Funding Umltation Threaheid 

The Retireo^mt Protecti<»i Act of 1994 added another full fiinding Usdtation threshold- The fiitl 
fiinding limitation will not be less than tiie excess of 90% of "cunent liability" over tfae actuarial vahie of 
assets-

The interest rate used in calculating the current liability "'•f'^^if" full fimding thrcsttotd (in 
accordaace with the extended provisions ofthe Pension Funding Equity Act of 2004) must fsU within a 
90% - 100% corridor around the coipoiate bond w e i r e d average interest rate for the four-year period 
ending Decendier 31. 2005. A 5.19% interest rate was used ftx «:̂ ln't"*iT*fl current Uability, which foils 
within tiie acceptable rar«eof 5.19% to 5.77% for plan yean beginning on January 1.2006. As requhed, 
the mortality table used in tiie calculations is tiie 1983 Group Annuity Mortality Table (sepaiato lates for 
males and fomales). 

Tbe full funding limitation is described in Section 412(c)(7) of tbe Interoal Revenue Code. The 
asset value used for this calculation is the actuarial vahie of pUn assets without the funding standard 
account credit batance of&ct. 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

The RPA '94 fuU fimding limiiatitHi tlireshold tiad no impact oo ttie 2006 plan year contribution. 

Current Liability at 1/1/2006 

(a) Actives - Vested Benefiu 
(b) Actives - NoD-Vested Benefiu 
(c) Retirees and Survivon 
(d) Vested Terminated Participanu 
(e) Total 

2006 Accmal 

Ei^iccted 2006 Distributions 

Expected Expenses 

Expected Ctirrent Liability at 12/31/2006 
1.0519 X ttl) + (2)-(4)] -1.02595 X (3) 

90% of Current Liability Discounted 
to 1/1/2006; .90 X (5)+1.085 

Actuarial Value of Asseu 
(not rechiced by credit balance) 

$252.065373 
53314366 

474312345 
., 8.734.B«i 
788,927.176 

31,320332 

43.766.805 

380.000 

817316.077 

678,123.935 

747.114343 

• 

\ ^ 
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(8) Asset Vahic at 12/31/2006 
(not inchiding contribution): 
1,085 X t(7) - (4)3 -1.0425 x (3) 

(9) Asset Vahie Discounted to 1/1/2006 
(8)+1.085 

(10) FuU Funding Limitation Tbrestuld: 
(6) - (9) (not less than zero) 

(U) Full Funding Umltation Threshold: 
at 12/31/2006: (10) x 1.085 

S 764379368 

704.681,906 

0 

150% Current UabHltv Deduct ion 

The Fcnsicm Protection Act of 2006 increased the mn»ipiiiwt deduculile contributicm allowance 
firom 100% to 150%ofcurr«nt liability less asseu fbr plan yean beginning in 2006 and 2007. 

Tlie interest rate used fo calculating current liability for this purpose is the same as die interest 
rate used to calculate tho RPA *94 full fimding limiiatim cunem Ualrifaty. As required, the mortality 
tabto used in tiie calculation is the 1983 Groi^i Aimuity Mortality Table (separate rates for males and 
females). 

The maximmn deductible contribution is eqiud to the amount necessary to fond 150% of the 
current liability projected to the end of year. This amount is $461,694348, calculated as stiown below: 

(12) 150%CuiremLtsbility at 12/31/2006: 

(13) Valustio& Value of /Assets at 12/31/2006: 
(item (8) above) 

(14) 150% Cunmt Liability Deduculile 
Contribution: (12>-(13) 
(not less tiian zero) 

$1326374,116 

764,579,868 

461.694348 

\ ^ 
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E. Calculation of the Deficit Reduction Contribution 

The Retirement Protection Act of 1994 (RPA *94) requires a potential additional deficit 
reduction contribution if the cunent liatiility (using the lugliest rate allowabto for the plan year) is less 
tiian 90% fimded. In accordance with tlie extended provisions of ttie Pension Funding Equity Act of 
2004, a 5.77% imerest rate was used in calculating current liability for purposes of ttiis DRC gateway 
test. As required, tiie mortality table used in the calculation is the 1983 Group Annuity Mortality Table 
(separate rates f a males and females). 

The plan is exempt from ibis additional ccntribution became tiie currem liability (using die 
highest rato aitowable for die plan year) U at least 90% funded, as stiown below: 

(1) Curreni Liability at 1/1/2006 
(a) Actives - Vested Benefiu $229.108383 
(b) Actives - Non-Vested Benefiu 48,900306 
(c) Retir«C9 and Survivon 451,196.625 
(d) Vested Temtinued Participanu 7.634.357 
(c) Total 736.840371 

(2) Valuation Value of Asseu at 1/1/2006 
(not reduced by credit balance) 747,114,343 

(3) Funded Ratio: (2) + {l) 101.39% 

vr 
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Januarv 1 
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2005 
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CA-IR-488 

Ref: HELCO Response to CA-IR-Sl, Attachment 2: EPM Proposal dated 6/9/2004. 

The Table of Contents for this Confidential Attachment (on page 3) indicates that the fiill 
document consisted of 32 pages and Attachments A through E. However, your response 
provided only the first 8 pages. Please provide the remaining pages ofthe original document as 
well as any contracts and correspondence associated with the acceptance ofthe proposal. 

HELCO Response: 

See CA-IR-488 Attachment 1 for the complete version of CA-IR-51, Attachment 3. Attachment 

1 is confidential and will be provided pursuant to Protective Order No. 22593, dated June 30, 

2006. Because the requested information is voluminous, it is available for inspection at HECO's 

Regulatory Affairs Division office. Suite 1301, Central Pacific Plaza, 220 South King Street, 

Honolulu, Hawaii. Please contact Dean Matsuura at 543-4622 to make arrangements to inspect 

the requested information. The following agreements are also provided: 

• Attachment 2 for the General Services Master Agreement between HELCO and Process 

Controls, Inc. dated June 9, 2004; and 

• Attachment 3 for the executed service contract dated July 1, 2004 between HELCO and 

Process Controls, Inc. for the asset optimization services described in Attachment 1 of this 

infonnation request. 
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The requested information is confidential and will be provided pursuant 
to Protective Order No. 22593, dated June 30, 2006. Because the 
requested information is voluminous, it is available for inspection at 
HECO's Regulatory Affairs Division office, Suite 1301, Central Pacific 
Plaza, 220 South King Street, Honolulu, Hawaii. Please contact Dean 
Matsuura at 543-4622 to make arrangements to inspect the requested 
information. 







CA-IR-491 
DOCKETNO.05-0315 
PAGE 1 OF 2 

CA-IR-491 

Ref: HELCO Response to CA-lR-381fb>, Hill Plant Deminerarizer O&M Savings. 

The response provides a comparison of "Estimated Evaporator Cosls" to "Estimated RO/EDI 
Costs." please provide the following information: 

a. For each of the "Estimated Evaporator costs" amounls, please explain where such costs are 
included wiihin the Company's asserted O&M expenses, by NARUC Account and wilh 
workpaper references. 

b. Provide supporting workpapers, calculations and supporting documentation for each ofthe 
cost amounls shown in ihe data table provided in response lo part (b). 

HELCO Response: 

a. The "Estimated Evaporator costs" amounts were not specifically budgeted, and thus there 

are no workpapers showing where they would be recorded. Actual evaporator cosls are 

included throughout Hill plant's operation and maintenance NARUC Accounis, as seen in 

HELCO-WP-101(C) as follows: 

Operalion 
500220 SUPERVIS & ENGINEERING 
502220 STEAM EXPENSES 
505220 ELECTRICAL EXPENSES 
506220 MISC STEAM POWER EXP 

Maintenance 
510220 SUPERVIS & ENGINEERING 
511220 STRUCTURES 
512220 BOILER PLANT 
513220 ELECTRIC PLANT 
514220 MISC STEAM PLANT 

See table below and Attachment 1 for workpapers, calculations and supporting documentation 

for each of the cost amounts shown in the data table provided in response to CA-IR-381(b). 

Attachment 1 is confidenlial and will be provided pursuant to Protective Order No. 22593, dated 

June 30, 2006. Because the requested information is voluminous, it is available for inspection at 
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HECO's Regulatory Affairs Division office, Suite 1301, Central Pacific Plaza, 220 South King 

Street, Honolulu, Hawaii. Please contact Dean Matsuura at 543-4622 to make arrangements lo 

inspect the requested information. 

Evaporator (Status Quo) vs. RO/EDI Estimated O&M Cost 
• E S T I M A T E D F A N N U A L COST. î  ^BEstimaCTi m 

Eyaporatdrl^ 
fy^-^pfMf'̂ ^M^ '̂', 

Attachment:!! 

fEst in ia t ia i 
SftOTEDl 

Annual Fuel Cost $128,940 Page 27 
Additional Puna Operation Cosl $92,000 100 hours 

limes 52 
weeks limes 
$17.69/hr = 

$92,000 
rounded* 

Operations and Maintenance -
Annual 

$20,000 Page 26 $23,700 Page 29 
$23,712 rounded 
down to $23,700 

Additional Water Trucking Cosl $95,000 Pages 5-6 
2,686,000 

gallons/5,000 
gallons per 
load X $180 
delivery cosl 

= $96,696 
rounded down 

lo $95,000 
Chemical Costs $10,000 Page 39 $1,500 Page 29 

$1,512 rounded 
down to $1,500 

Aux Power Cosls $22,000* Page 30 
$21,771 rounded 

up to $22,000 
TOTAL ESTIMATED ANNUAL 
COST 

$345,940 $47,200 

Note *Per Assistant Superintendent of the Power Plant, to produce additional waler at Puna to 
support Hill, it would require on average approximately 80 to 120 hours/week of operator 
hours at Puna. For this analysis, used the midpoint of 100 hours per week. 
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The requested infonnation is confidential and will be provided pursuant 
to Protective Order No. 22593, dated June 30, 2006. Because the 
requested information is voluminous, it is available for inspection at 
HECO's Regulatory Affairs Division office, Suite 1301, Central Pacific 
Plaza, 220 South King Street, Honolulu, Hawaii. Please contact Dean 
Matsuura at 543-4622 to make arrangements to inspect the requested 
information. 




